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1

Introduction

1. The Context of this Thesis

There are two main identifiable trends in International Taxation in the 
21st century: coordination and multilateralism. This is the age that social science 
scholars refer to as risk-society. According to German scholar Ulrich Back, “In 
the sense of a social theory and a diagnosis of culture, the concept of risk society 
designated a stage of modernity in which the threats produced so far on the 
path of industrial society begin to predominate. This raises the issue of the self-
limitation of that development as well as the task of redetermining the standards 
(of responsibility, safety, monitoring, damage limitation and distribution of the 
consequences of damage) attained so far with attention to the potential threats.”1

Anthony Giddens is another scholar who has studied risk-society at 
length. In his opinion “modernity also has a somber side, which has become 
very apparent in the present [20th] century.”2

This author further argues that “A skeptic might ask, is there anything 
new here? Hasn’t human life always been marked by contingency? Hasn’t 
the future always been open and problematic? The answer is ‘yes’ to each of 
these questions. It is not that our life-circumstances today have become less 
predictable than they used to be; rather the origins of unpredictability have 
changed. Many uncertainties which face us today have been created by the very 
growth of human knowledge.”3

1 Ulrich Beck, “The Reinvention of Politics”, Ulrich Beck, Anthony Giddens & Scott Lash (eds.), 
Reflexive Modernization: Politics, Tradition and Aesthetics in the Modern Social Order (California: 
Stanford University Press, 1994) p. 6.

2 Anthony Giddens, The Consequences of Modernity (California: Stanford University Press, 1990) p. 7.

3 Anthony Giddens, “Risk, trust, reflexivity”, Ulrich Beck, Anthony Giddens & Scott Lash (eds.), 
Reflexive Modernization: Politics, Tradition and Aesthetics in the Modern Social Order (California: 
Stanford University Press, 1994) p. 185.
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In the industrial age, there was an assumption that passing a new law 
could solve any social problem. Even though laws were post-factum, they would 
be able to deal with the new problems created by social interaction.

In the words of André-Jean Arnaud, “Modern’ law is a law that was built 
upon philosophical principles in honor of a time that bears its name: belief in the 
universal aspect of legal solutions, and in the betterments of the almighty law. 
If we follow philosophers, lawyers, and legislators of the late eighteenth century, 
we see that law was susceptible of universal knowledge, since the principles that 
dictated it were sculpted in the heart of each one of us, and could be known 
due to the natural lights of reason. Furthermore, the social contract would have 
that the law, voted on behalf of all, should be applied in common consent, 
equally to all. There would be no more privileges, since the law – because it was 
general, clear, dealing with the common good and not interested in individual 
cases – would appear as the supreme guarantee against arbitrariness.”4

Risk-society puts this notion in check. One of the major characteristics 
of risk-society is that there are problems that require a solution that cannot 
be obtained through any isolated intervention of a single country’s legislator. 
Such problems include: terrorism; international economic crises; international 
trafficking of drugs, weapons, and even persons; and degradation of the 
environment. In the international tax area, the best examples would be 
international tax evasion and aggressive tax planning, as well as the budgetary 
deleterious effects of economic and fiscal crises.

Brazilian professor Ricardo Lobo Torres has dedicated part of his research 
to the analysis of the legal effects of risk-society. In his words, “Risk-society 
is characterized by some relevant features: ambivalence, insecurity, the search 
for new principles, and the redrafting of the interactions between States’ 
institutions and society.”5

Typical risk-society problems require a combined effort from countries 
and international – and national – institutions in pursuing a solution. In other 
words, such a solution more often than not will be a multilateral endeavor, 

4 See: André-Jean Arnaud, O Direito Traído pela Filosofia (Porto Alegre: Sergio Antonio Fabris Editor, 1991) p. 246.

5 Ricardo Lobo Torres, Tratado de Direito Constitucional, Financeiro e Tributário: Valores e Princípios 
Constitucionais Tributários (Rio de Janeiro: Renovar, 2005) p. 177. Also see: Sergio André Rocha, 
Tributação Internacional (São Paulo: Quartier Latin, 2013) pp. 16-49.
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rather than an isolated effort. As Yariv Brauner points out, “Countries, even 
those with the strongest economies, are not powerful enough to satisfactorily 
enforce their tax laws pursuant to the current tax regime.”6

Globalization7, the emergence of the digital economy,8 the mobility 
of income,9 harmful tax competition among countries,10 and the new role 
of services and intangibles all have created a potential environment for tax 
evasion and aggressive tax planning.11

These are not new topics. However, the series of global financial crises that 
began in 2008 – which countries are still trying to overcome – have forced the 
world to deal with the consequences of the improper allocation of tax revenues.

It was in this context that the work of Thomas Piketty gained special 
attention. One of the pillars of the French economist’s research is the finding 
that harmful tax competition has led to more favorable treatment of capital 

6 Yariv Brauner, “What the BEPS?” (2014) 16 (2) Florida Tax Review, p. 59.

7 Frederico Silva Bastos, O Intercâmbio Internacional de Informações Tributárias no Brasil (Porto Alegre: 
BUQUI, 2015) pp. 25-40.

8 César García Novoa, “Reflexiones sobre la Influencia de la Globalización em los Princípios Tributarios”, Heleno 
Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier Latin, 2003) pp. 34-44.

9 See: Marco Aurélio Greco, “Crise do Imposto sobre a Renda na sua Feição Tradicional”, Condorcet 
Rezende (ed.), Estudos Tributários (Rio de Janeiro: Renovar, 1999) pp. 422-423. Regarding the 
relation between income mobility and harmful tax competition see: Bem J. Kiekebled, Harmful Tax 
Competition in the European Union (The Netherlands: Kluwer, 2004) pp. 1-2.

10 It is worth transcribing the words of Michael Rodi, for whom “A tax system is ultimately characterized 
as ‘harmful’ when it causes investors to be drawn into doing business in a particular country mainly for 
tax reasons, so that there is no true decision on the place of business.” Michael Rodi, “Concorrência 
Tributária Internacional por Investimentos” (2007) 21 Revista Direito Tributário Atual, p. 32. Also see: 
Hugh J. Ault, “Tax Competition: What (If Anything) To Do About It”, Paul Kirchhof et. al. (eds.), 
International and Comparative Taxation: Essays in Honor of Klaus Vogel (The Netherlands: Kluwer, 
2002) pp. 2-4; Joachim Lang, “Justiça Fiscal e Globalização” (2010) 24 Revista Direito Tributário 
Atual, p. 76; Clara Gomes Moreira, “Combate às Práticas Fiscais Danosas e a Soberania dos Estados”, 
Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS 
(Rio de Janeiro: Lumen Juris, 2016) v. I, pp. 265-283.

11 See Victor Uckmar et. Al., Diritto Tributario Internazionale (Milani: CEDAM, 2012) pp. XXVI-XXXII.
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income12 to the detriment of labor income, thereby beginning a crisis of Income 
Tax progressivity and its ability to fairly distribute the tax burden.13 In his words:

“[...] At the same time, the increase in tax competition over the last 
decades, in a context of free flow of capital, has led to an unprecedented 
development of tax derogations relative to the income of capital, which 
currently almost everywhere in the world escapes the calculation of the 
progressivity of the income tax. This is particularly true for Europe, 
which is divided among small states which, to date, have been unable to 
develop a minimum of tax coordination. The result is an endless struggle 
to reduce corporate income tax and to exempt interest, dividends and 
other financial income from the normal taxation regime to which labor 
income is subject.”14

Claims for the protection of the so-called “fair share of tax” of each country 
started to be heard louder and louder. First, there was a decisive movement towards 
tax transparency – mostly through the Global Forum on Transparency and 
Exchange of Information (of which Brazil is a member) – and later the creation and 
development of the OECD/G-20 Base Erosion and Profit Shifting Project (“BEPS”). 

Since this is a typical risk-society problem, marked by features such as 
ambivalence and complexity,15 it is natural that the search for a solution can only be 
multilateral, which demands a change in the perspective of international taxation.

Indeed, although the first international treaty to avoid double taxation 
was concluded in 1899 between Prussia and the Austro-Hungarian Empire,16 
it was only after the end of World War I that more decisive efforts towards 

12 It is interesting to note Philip Baker’s view that “much of the role of international tax planners obviously 
involves the use of favored tax regimes or, if you prefer, tax havens or offshore financial centers. I believe 
that this is something that must remain in the 21st century, that there will continue to be favored tax 
regimes. This is one aspect of tax competition between states. I suspect this will continue: although 
possibly with the most harmful aspects being gradually identified and removed.” Philip Baker, “A 
Tributação Internacional no Século XXI” (2005) 19 Revista Direito Tributário Atual, p. 45.

13 See: Reuven Avi-Yonah, “Globalization, tax competition and the fiscal crisis of the welfare state” 
(2000) 113 (7) Harvard Law Review, pp. 1.579-1.603.

14 Thomas Piketty, O Capital no Século XXI (Rio de Janeiro: Intrínseca, 2014) p. 483. Regarding this 
topic, also see: Ricardo Lodi Ribeiro, Estudos de Direito Tributário: Tributação e Cidadania (Rio de 
Janeiro, Multifoco, 2015) pp. 37-43.

15 See: Sergio André Rocha, Tributação Internacional (São Paulo: Quartier Latin, 2013) pp. 16-21.

16 See: Sunita Jogarajan, “Prelude to the International Tax Treaty Network: 1815-1914 Early Tax Treaties 
and the Conditions for Action” (2011) Oxford Journal of Legal Studies, p. 12; Christian Freiherr von 



5

Brazil’s International Tax Policy

the development of international taxation were conceived within the scope 
of the League of Nations. This resulted in the first model of an international 
convention to avoid double taxation of income, which was published in 1928.17

The “International Tax Regime”18 inaugurated in 1928 had as fundamental 
characteristics bilateralism and competition between several countries. Such a regime 
prevailed basically unchanged until the 21st century when harmful tax competition, 
the digital economy and, especially, the economic crisis, made it obsolete.

The multilateral approach in the field of International Tax Law has 
always been considered secondary to bilateralism. Nevertheless, the scenario 
has recently changed, with the perception that some problems of contemporary 
international taxation can only be satisfactorily addressed from a multilateral 
perspective. Note that this does not mean that the bilateral approach is 
completely overcome. What is does mean is that some of the current problems 
in international taxation require a more collaborative/multilateral approach.

The first major multilateral initiative in the field of international taxation 
has been in the context of transparency and the exchange of information for tax 
purposes. The Multilateral Convention on Mutual Administrative Assistance in 
Tax Matters, which was signed by the Brazilian government in 2011. It came 
into force in 2016, approved by Legislative Decree n. 105/2016 and publicly 
conveyed with the edition of Decree 8,842/2016. It became the cornerstone of the 
international transparency system and some Actions of the BEPS Project.19 This 
trend was not overlooked by Pasquale Pistone. According to the Italian author:

“From a legal perspective, formal bilateralism on mutual assistance in tax 
matters, as preserved by articles 26 and 27 of tax treaties, is gradually 

Roenne, “The Very Beginning — The First Tax Treaties”, Thomas Ecker & Gernot Ressler (eds.), 
History of Tax Treaties (Wien: Linde, 2011) pp. 24-26.

17 Regarding this topic, see: Sergio André Rocha, Interpretation of Double Taxation Conventions: General 
Theory and Brazilian Perspective (The Netherlands: Kluwer, 2009) pp. 1-4.

18 Reuven Avi-Yonah argues that there is an “International Tax Regime” which, according to the author, 
would have as a practical consequence the fact “That countries are not free to adopt any international 
tax rules they please, but rather operate in the context of the regime, which changes in the same ways 
international law changes over time.” Reuven Avi-Yonah, International Tax as International Law: An 
Analysis of the International Tax Regime (Cambridge: Cambridge University Press, 2007) p. 1.

19 See: Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 113-115.
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becoming obsolete. Since 2009, any inconsistency with internationally 
agreed standards of fiscal transparency exposes the State to the opposition 
of a significantly larger share of the global community in the context of 
the forum for fiscal transparency. Indeed, States have lost their power 
to negotiate the content of this part of their bilateral treaties. In these 
circumstances, it no longer makes sense to maintain mutual assistance 
regulated on a bilateral level through treaties whose clauses are becoming 
homogeneous as to their wording and scope. This explains why more 
States adhere to multilateral legal instruments on mutual assistance [...].”20

The OECD/G-20’s BEPS Project further accentuated the multilateral 
nature of current international taxation. As already pointed out, no State can 
unilaterally overcome the challenges related to preventing international tax 
evasion and “aggressive” tax planning. This reinforces the multilateral approach 
to International Tax Law – not in substitution for bilateralism but in addition to 
it. Yariv Brauner supports this approach by stating that, “The heart of this insight 
is the understanding that uncoordinated domestic law actions can never succeed 
(other than by chance), regardless of their content. The interdependence of the 
players on the global market therefore requires collaboration.”21

The principle of cooperation is crucial.22 In the words of Heleno Taveira 
Tôrres, “Cooperation among tax administrations corresponds to the structure of 
relations at the international level developed not only to make the determination 
of taxable situations more effective, particularly in relation to transactional 
activities, but also to other possibilities, including compliance with tax decisions, 
allowing a better compatibility and reduction of eventual conflicts.”23

Although states compete for tax revenues, they are forced to cooperate 
in order to overcome the current challenges of international taxation in a 

20 Pasquale Pistone, “Coordinating the Action of Regional and Global Players During the Shift from 
Bilateralism to Multilateralism in International Tax Law” (2014) 6 World Tax Journal, pp. 3-4.

21 Yariv Brauner, “BEPS: An Interim Evaluation” (2014) 6 World Tax Journal, p. 13.

22 Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier Latin, 
2015) pp. 62-67. Also see: Maria Odete Batista de Oliveira, O Intercâmbio de informação: Nova 
disciplina comunitária. Estado actual da prática administrativa. Contributos para uma maior significância 
deste instrumento (Coimbra: Almedina, 2012) p. 94.

23 Heleno Taveira Tôrres, Pluritributação Internacional sobre as Rendas de Empresas, 2nd Ed. (São Paulo: 
Revista dos Tribunais, 2001) p. 665.
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joint and coordinated manner. It is worth transcribing the considerations 
presented in another study:

“In this context, therefore, the principle of cooperation, indicative of a 
horizon of economic interdependence and mutual assistance between 
several countries, appears. As such, and as Gemma Patón Garcia states, 
“international exchange of information represents an indispensable 
mechanism of cooperation – although not sufficient – for the effective 
accomplishment of tax control efforts by all countries”.

“The principle of cooperation shows the ambivalent face of postmodernity, 
a characteristic of the risk-society. In the contemporary international 
economic scenario, this is present to the extent that competition and 
cooperation are forced to live together. There is a whole mobilization to 
counter abusive tax competition. However, countries that compete for 
tax revenues also cooperate to make their domestic tax rules effective. 
As Claudio Sacchetto highlights, “International cooperation is one of 
the paradoxes of the arrival of globalization: on the one hand, states 
are confronted in terms of fiscal competition; and on the other hand, 
they must cooperate to safeguard their own internal tax systems.” 
The same point was made by Fernando Fernández Marín, who stated 
that “Although it may seem paradoxical, it should be noted that the 
usefulness of this assistance is manifested in a direct way in the internal 
scope, because basically it will allow the rightful application, not only 
of possible international agreements or treaties in which assistance is 
provided, but also of the internal tax systems.”24

Since the 1940’s, there have been differences between the approach of 
developed countries and developing countries to international taxation,25 in 
particular the criteria for allocating taxing powers among countries. Indeed, 

24 Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier Latin, 
2015) pp. 64-65. 

25 The League of Nations held two conferences in México City (1940 and 1943). In this second 
conference, a Model Convention on double taxation of income was adopted, replacing the first 
Model that had been made public in 1928. Due to the massive presence of Latin American countries 
(whose involvement in the Second World War was less relevant), such a Model Convention was 
characterized as giving greater importance to the source of income criteria for the granting of taxing 
powers, favoring countries that are predominantly “importers” of foreign capital. This model was 
revised at a Fiscal Committee of the League of Nations’ meeting held in London in 1946. The main 
difference between the two Models was that the convention adopted in the United Kingdom changed 
the main criteria for granting taxing powers from source to residence, which favored developed 
countries (predominantly as “capital exporters”).
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while the developed world usually supports the use of the residence criteria in 
their tax conventions as a connecting factor for taxation, developing countries 
usually seek to attract more taxing powers to the countries where income is 
generated (in other words, the location of the source of income).26 Although 
there are authors who suggest that the source-residence dichotomy has been 
overcome,27 it seems that it follows the relationship between developed and 
developing countries in the field of international taxation.28

In this context, the multilateral approach under discussion raises justifiable 
concerns, notably from developing countries, about what measures will be taken 
and how they will affect their tax sovereignties.

Considering the statements previously presented, the current international 
context requires openness, transparency, cooperation, and multilateralism.29 
In this scenario, the themes of this thesis are to determine how Brazil’s 
international tax policy fits into international norms and seek to clarify whether 
an alignment of the country’s approach in the field of international taxation 
with the international tax standards as currently shaped is possible.

In general, it will be pointed out that Brazil’s international tax policy 
is not in line with international standards. Brazil has a policy of concluding 
international treaties which, in many respects, diverge from OECD standards. 

26 As Gerd Willi Rothmann points out, “A form of application of the principle of territoriality consists 
of the taxation of income according to the situation of its source. By the principle of source, also 
called the country of origin principle, income is taxed in the State which originated it. Therefore, this 
connecting factor is based on the economic origin of income.” Gerd Willi Rothmann, “Tributação 
Internacional sem Sujeito Passivo: uma Nova Modalidade de Imposto de Renda sobre Ganhos de 
Capital?”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais de Direito Tributário: 10° Volume 
(São Paulo: Dialética, 2006) p. 111.

27 João Francisco Bianco & Ramon Tomazela Santos, “A Mudança de Paradigma: o Artigo 7° dos 
Acordos de Bitributação e a Superação da Dicotomia Fonte Versus Residência”, Sergio André Rocha 
& Heleno Taveira Tôrres (eds.), Direito Tributário Internacional: Homenagem ao Professor Alberto 
Xavier (São Paulo: Quartier Latin, 2016) pp. 343-346.

28 Regarding this topic, see: Veronika Daurer, Tax Treaties and Developing Countries (The Netherlands: 
Kluwer, 2014) pp. 22-28; Daniel Gatschnigg Cardoso, Limites da Tributação do Comércio Internacional 
e Desenvolvimento Econômico (São Paulo: Quartier Latin, 2010) pp. 58-62.

29 Regarding the multilateral approach in contemporary international tax law, see: Kim Brooks, “The 
Potential of Multilateral Tax Treaties”, Michael Lang et. al. (eds.), Tax Treaties: Building Bridges 
Between Law and Economics (Amsterdam: IBFD, 2010) pp. 211-218.
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In addition, Brazil has adopted a model of transfer pricing legislation and 
taxation of profits earned abroad that diverts from international parameters.

The tendency in Brazil’s tax policy to reflect its own standards or, rather, international 
standards adjusted to national circumstances. Thus, it is relevant to research: (i) whether, 
in fact, such international tax policy distances itself from international models; and (ii) 
if so, how would it be possible to reconcile a unilateral and domestic tax policy with 
recent developments in International Tax Law – which led to the emergence of a more 
collaborative and multilateral approach in international taxation.

2. Research Problem, Questions, and Hypotheses

The problem of scientific research, which must be formulated in a clear and 
objective way,30 “consists of a clear, comprehensible and operational statement, 
whose best way of solving is either by research or it can be solved by means of 
scientific processes”.31 This thesis’s research problem is the delimitation of the 
purposes and foundations of Brazil’s international tax policy and its insertion 
into the current scenario of International Tax Law.

The first question to be addressed in this research is:

•	 Is Brazil’s international tax policy oriented exclusively or mainly to 
domestic tax standards?

Given the question framed above, the two hypotheses to be considered in 
this research are:

H1: Brazil’s international tax policy is mainly oriented to international standards.

H2: Brazil’s international tax policy is mainly oriented to domestic tax standards.

The second question that will be analyzed in this research is:

•	 Given the answer to the first question of this research, does Brazil’s 
international tax policy allow its adaptation to the cooperative and 
multilateral approach that characterizes today’s International Tax Law?

30 Orides Mezzaroba & Cláudia Servilha Monteiro, Manual de Metodologia da Pesquisa no Direito, 6th 
Ed. (São Paulo: Saraiva, 2015) p. 175.

31 Cf. Marina de Andrade Marconi & Eva Maria Lakatos, Fundamentos de Metodologia Científica, 7th 
Ed. (São Paulo: Atlas, 2016) p. 111.
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In this case, the two hypotheses that will be tested in this research are:

H1: Brazil’s international tax policy allows Brazil to be incorporated 
into the context of the cooperative and multilateral approach that 
characterizes current International Tax Law.

H2: Brazil’s international tax policy does not allow or hinder Brazil’s 
incorporation into the context of the cooperative and multilateral 
approach that characterizes current International Tax Law.

It is important to note that, obviously, there is no single international 
fiscal standard in global terms, and the positions adopted by each country are 
always influenced in some way by domestic interests. Nevertheless, there are 
certain identifiable common traits that make up what is being referred to as 
the “International Tax Standards.” A general concept of “International Tax 
Standards” will not be presented and, for methodological purposes, each chapter 
will highlight which standard the Brazilian models are being compared to.

3. Methodology

The present research is qualitative, in the sense that, “It will not measure 
its data, but rather seek to identify its natures.”32 Thus, its purpose is to identify 
Brazil’s international tax policy orientation and its impacts on the international 
incorporation of the country into the current context of International Tax Law. 
In this respect, its objectives are descriptive research, which has “as its objective 
the description of the characteristics of a given population”.33

Regarding the procedures that were used, the pillars of the research are 
bibliographic and desk review,34 that analyzed Brazil’s international tax policy 

32 Orides Mezzaroba & Cláudia Servilha Monteiro, Manual de Metodologia da Pesquisa no Direito, 6th 
Ed. (São Paulo: Saraiva, 2015) p. 136.

33 Antonio Carlos Gil, Como Elaborar Projetos de Pesquisa, 5th Ed. (São Paulo: Atlas, 2016) p. 27.

34 As Uno Rampazzo observes, “Bibliographic research seeks to explain a problem from published 
theoretical references (in books, journals, etc.). It can be carried out independently or as part of other 
types of research. It is called ‘desk research’ because it searches for primary source documents, namely 
the ‘primary data’ from the organizations that made the observations. These ‘primary data’ can be 
found in files, statistical sources and unwritten sources.” Lino Rampazzo, Metodologia Cientifica, 8th 
Ed. (São Paulo: Edições Loyola, 2015) pp. 51-52.
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in five areas of international taxation (which will be used as basis for the 
development of the thesis):

•	 Conventions concluded by Brazil to avoid double taxation of income

•	 Brazil’s transfer pricing rules

•	 Brazil’s rules for the taxation of profits earned abroad by companies 
controlled by Brazil-based companies – CFC rules

•	 Fiscal transparency and the adoption of rules for the exchange of 
information by Brazil

•	 The OECD/G-20’s BEPS Project and its impacts on Brazil’s tax policy.

Brazil began to conclude international tax treaties in the 1960’s. Therefore, 
these treaties are the country’s first relevant manifestations in the field of 
International Tax Law.

Regarding this subject, our analysis will focus on the following issues:

•	 What was Brazil’s motivation for begin signing conventions to avoid 
double taxation of income?

•	 Which treaty model – the OECD’s or the UN’s – has had greater 
influence on Brazil’s policy for treaty-making?

•	 Do Brazilian academics, tax authorities, and administrative and 
judicial courts take into account Brazil’s international tax policy in 
their opinions and decisions?

•	 Has Brazil achieved its goals for its international tax policy in its 
conclusion of treaties?

In this area, the research methodology was based on the comparison 
between the treaties celebrated by Brazil and the OECD and UN Model 
Conventions. In addition, a review of the decisions reached by the Brazilian 
Federal Revenue Service, the Administrative Council of Tax Appeals, and the 
Judiciary Power – mainly by the Federal Supreme Court and the Superior Court 
of Justice – were reviewed to identify positions on the subject. Throughout 
the research, a review of the existing literature on the subject was conducted, 
and it was verified how scholars analyze Brazilian treaties in view of the 
aforementioned Models.
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The examination of Brazil’s transfer pricing rules – published in 1996 – will 
also be important for the purpose of this research. In fact, since the introduction 
of transfer pricing control in Brazil, the country has adopted its divergent standard 
from that prevailing in other countries – and defended by the OECD. 

Brazil’s transfer pricing legislation is based on an adaptation of arm’s length 
principle, using fixed profit margins, which in several situations disregard the 
real economic bases of a given transaction.

Few areas require as much coordination as transfer pricing, which is why 
it is the direct object of no fewer than four Actions of the BEPS Project, as 
well as indirectly influencing some others. Even so, Brazil maintains its long-
standing position of maintaining its own standard in this field, showing no 
signs of altering it in the near future.35

A similar example can be identified in Brazil’s rules for taxation of profits 
earned by subsidiaries of Brazilian companies abroad – usually referred to as 
“CFC rules”. The Brazilian rules are unique in the world, being different from 
those used by both developed and developing countries. Such Brazilian rules 
underwent a reform in 2014, but the Brazilian tax authorities have not shown 
any intention to change their taxation standards.

In view of these two areas – transfer pricing and taxation of profits earned 
by foreign subsidiaries – this research investigated:

•	 Whether there is a specific justification for Brazil’s position in these 
two areas

•	 Whether the justification would be the same in both cases

•	 Whether Brazil had any benefit from using systems that differ from 
models used by other countries

•	 Whether the country is expected to align its practices in these two 
areas with internationally adopted standards.

In this section – transfer pricing rules and taxation of profits earned by 
foreign subsidiaries – the research methodology focused on Brazilian legislation 
(desk research). To identify the points of divergence between domestic 

35 See: OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 185.
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legislation and the models found in other countries, our research was supported 
by a bibliographic review.

Another key area for this research was international fiscal transparency. 
As mentioned earlier, fiscal transparency and the exchange of information are 
two of the most relevant issues in international taxation36 – especially if we 
consider its instrumental character for other endeavors, such as some Actions 
of the BEPS Project.

In contrast to other policy aspects, fiscal transparency and the exchange 
of information are areas where the Brazilian international tax policy seems to 
be in line with international standards. Thus, it relevant to investigate:

•	 What is the difference between transparency and the exchange of 
information and other areas in international taxation within the 
framework of Brazil’s international tax policy?

•	 Is Brazil’s alignment with international standards in this area due to its 
own fiscal interests or the consequence of international pressures?

The research methodology in this part was also essentially document review 
and based on bibliographical analysis regarding the Brazilian positions manifested 
in the reviews conducted by the OECD Global Forum and the country’s inclusion 
in the Multilateral Convention on Mutual Assistance in Tax Matters.

With the research carried out in the first chapters of this paper as a 
starting point, the OECD/G-20 BEPS Project and its potential effects on Brazil 
were analyzed. The relevant research questions on this topic were:

•	 Is Brazil committed to the BEPS Project?

•	 Is the country expected to adhere to the results and recommendations 
of the Project?

•	 Are changes expected in Brazil’s international tax policy as a result 
of the BEPS Project?

The analysis of Brazil’s incorporation in the BEPS Project drew on 
bibliographical and document reviews. In the case of the latter, recent regulations 
enacted by the Brazilian Federal Revenue Service were particularly important 

36 Cf. Sergio André Rocha, “Exchange of Tax-Related Information and the Protection of Taxpayer Rights: 
General Comments and the Brazilian Perspective” (2016) 70 (9) Bulletin for International Taxation, p. 502.
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because they formalized the Brazilian initiative to adapt domestic legislation to 
the recommendations presented in Actions 5, 13, and 14, as well as the reports 
published by the OECD in relation to each one of the BEPS Project Actions.

The study of these five sections – international treaties, transfer pricing, 
“CFC rules”, fiscal transparency, and incorporation in the BEPS Project – will 
serve as a basis for the analysis of Brazil’s international tax policy. Thus, it will 
be possible to develop a thesis on: (i) the alignment or misalignment of Brazils 
international tax policy with international standards; and (ii) whether Brazil’s 
international tax policy can be reconciled with the current context of international 
taxation, which has cooperation and multilateralism as key features.

4. Justification

For several decades, much has been said about Brazil’s international tax 
policy. The country is usually accused of being self-oriented and disconnected 
from international practices and standards. Authors such as Ricardo Marozzi 
Gregorio have stated that “It is essential that Brazil align its internal regime of 
taxation of international situations with the rules advocated by the international 
regime.”37

Even though Brazil’s international tax policy has been extensively 
discussed, little has been published that analyzes this topic. In fact, no book 
or dissertation, from Brazil or abroad, was identified that has dealt in a 
comprehensive manner with Brazil’s international tax policy.38

Indeed, most commentaries on Brazil’s approach to international tax 
matters are usually focused on specific topics. Therefore, they disregard the 

37 Ricardo Marozzi Gregorio, “Um Regime para a Tributação Internacional: Perspectivas para o Brasil” 
(2010) 24 Revista Direito Tributário Atual, p. 486.

38 In a recent article, Paulo César Teixeira Filho reports that he is in the stage of defending a doctoral 
thesis at the University of Vienna regarding the Brazilian treaty-making policy. When the present 
work was deposited, the thesis of the aforementioned author had not yet been defended. We did 
not have access to his work. (Cf. Paulo César Teixeira Duarte Filho, “Acordos para Evitar a Dupla 
Tributação — Considerações sobre as Políticas Brasileiras”, Ana Paula Saunders, Eduardo Santos 
Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de Tributação Internacional 
(Rio de Janeiro: Lumen Juris, 2016) pp. 156-157.
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larger picture regarding the country’s long-standing positions related to 
international tax matters. 

This research aims to clarify Brazil’s motivations and orientations 
in the field of international taxation, having as a paradigm five of its main 
aspects. Thereby, it intends to verify how the country will be integrated to the 
movements and transformations in the course of in International Tax Law.

The importance of this work is evident. First, the analysis developed in this 
research will enable better understanding of Brazilian legislation, international 
treaties, and decisions – both administrative and judicial – all dealing with 
issues related to the taxation of transnational operations in general.

Furthermore, this dissertation will be a pathway to understanding the 
origin of the country’s positions in the international tax arena, as well as be 
a guide to anticipate Brazil’s possible standing in the face of recent and future 
developments in international taxation.

This dissertation’s analyses are even more relevant in BEPS times. 
Considering the level of commitment, the BEPS Project will require from 
developed countries and the participation from developing countries, it is 
worth inquiring how Brazil will react to BEPS and the ongoing changes on 
international tax standards.

This study is particularly relevant when one considers the potential 
influence of Brazil’s positions on other developing countries. Brazil is currently 
undergoing a serious financial crisis. Even so, it is still one of the largest 
economies in the world.

The country has a sophisticated tax system, with one of the more 
technologically advanced digital frameworks. Hence, Brazil could be a potential 
influence, especially in the developing world, and this makes it even more 
relevant to shed some light on the country’s international tax policy and its 
involvement in current International Tax Law.
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5. Brief Clarifications on Terms Used and Translations

In this study, the words “agreement”, “treaty”, and “convention” will be used 
as synonyms. Similarly, “tax treaties”, “treaties to avoid double taxation of income”, 
and “treaties on taxation of income and capital” will be used interchangeably.

The Model Tax Convention on Income and on Capital of the Organization 
for Economic Co-operation and Development (OECD) will be referred to as the 
“OECD Model Convention” or simply the “OECD Model”. In turn, the Model 
Double Taxation Convention of Income between Developed and Developing 
Countries of the United Nations (“UN”) will be referred to as the “UN Model 
Convention” or simply the “UN Model”.

This research intends to analyze certain aspects of Brazil’s international tax 
policy. Therefore, it is relevant to establish the concept of international tax policy.

Rubens Gomes de Souza stated that “Tax policy does not exist.” In his 
words, “Social, economic, or political objectives, which law engages to put into 
action, are elaborated according to a particular policy, but this policy is social, 
economic, or simply political. There is no ‘legal policy’: at best one can speak 
of a legal ‘orientation’ or legal ‘methodology’ that is appropriate to a particular 
social or economic policy or, purely and simply, political policy.”39

Rubens Gomes de Souza’s statement is only partially accepted because, in 
fact, such policy is not an end unto itself, but a means to achieve other social or 
economic purposes.40 Nevertheless, it is possible to refer to the set of guidelines 
that orients the construction of the tax system as “tax policy”.

In addition, it cannot be disregarded that tax legislation often becomes 
independent and disconnected from any clear economic or social policy, and 
simply tax collection is the ultimate goal.

Italian professor Claudio Sacchetto brought the question to the field of 
international tax policy, as it is inferred from the excerpt transcribed below:

39 Rubens Gomes de Souza, “As Modernas Tendências do Direito Tributário” (1963) 74 Revista de Direito 
Administrativo, p. 2.

40 Regarding this topic, see: Luiz Felipe Monteiro Seixas, Tributação, Finanças Públicas e Política Fiscal: 
Uma Análise sob a Óptica do Direito e Economia (Rio de Janeiro: Lumen Juris, 2016) pp. 54-61; Matthijs 
Alink & Victor van Kommer, Handbook on Tax Administration (Amsterdam: IBFD, 2011) pp. 40-64.
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“Another typical term in the context that is being studied is tax treaty 
policy, an expression that has a complex technical nature. To simplify 
for the purposes of this work, it can be said that the international 
policy in taxation matters, in terms of its purposes, does not differ 
from the domestic policy of collecting tax in an efficient and equitable 
way. Each State must have an international fiscal policy dependent 
on both internal (internal wealth, history, culture, etc.) and external 
motivations (international political circumstances, alliance systems 
and, naturally and on the other hand, should put in perspective the 
interlocutors with whom it competes). These objectives are part of the 
international scope, and should consider some international standards 
already well accepted at academic and legal levels, such as the principle 
of neutrality, that is, not encouraging or discouraging a particular 
activity, but leaving room for the States to make differentiated 
adjustment policies like those that are inspired by the capital import 
neutrality (CIN) or capital export neutrality (CEN), in addition to the 
principle of efficiency and equity. They are, of course, abstract criteria 
that are never purely applied in practice.”41

This author emphasizes the presence of domestic and international 
constraints in the definition of a country’s international tax policy. Following 
his words, this research will use the expression “international tax policy” to 
refer to the set of foundations, justifications, and purposes sought by a country 
in elaborating its domestic tax legislation covering international transactions 
and in negotiating international agreements.42

Since 2013, the acronym BEPS has probably become the most used term 
in the field of international taxation, and it is used in different ways. In its 
first use, BEPS refers to the OECD/G-20 BEPS Project. In another usage, the 
acronym BEPS refers to the phenomenon of tax base erosion and profit shifting. 
In this thesis, whenever reference is made to the OECD/G-20 endeavors, the 
term “BEPS Project” will be used. On the other hand, when discussing tax base 
erosion and profit shifting, the term “BEPS” alone will be employed.

One final remark. All quotations of texts that were not originally written 
in English were freely translated into English by the author.

41 Cláudio Sacchetto, “Política de Tratados em Matéria Tributária para Países Emergentes Vis-à-Vis-a-Vis 
Países Desenvolvidos e em Via de Desenvolvimento” (2009) 23 Revista Direito Tributário Atual, p. 75.

42 Regarding the concept of international tax policy, see: Matthijs Alink & Victor van Kommer, 
Handbook on Tax Administration (Amsterdam: IBFD, 2011) pp. 65-68.
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This book was already in an advanced production stage when the Legislative 
Decree No. 80 of 2017 was enacted. This act approved “the text of the Convention 
between the Government of the Federative Republic of Brazil and the Government 
of the Russian Federation to Avoid Double Taxation and Prevent Tax Evasion”. 
This convention was not included in this research, which refers only to the thirty-
two treaties in force when the original manuscript was finalized.
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1. Brazil’s Treaty Policy

1.1. Chronology of Brazil’s Tax Treaties

Brazil started signing DTCs in the 1960’s. The country’s first treaty to 
become effective was signed with Japan on January 24, 1967.43 The table below 
lists all of Brazil’s DTCs in alphabetical order, together with information about 
when the treaty was signed, when Congress approved it, and when it became 
effective in Brazil. The last two columns refer to the OECD and UN Models in 
force when the treaty was signed.

Country Signing Congressional 
Approval

Effectivity 
in Brazil

OECD 
Model in 

Force

UN 
Model in 

Force

Argentina 17.05.1980 05.12.1981 23.12.1982 1977 1980

Austria 24.05.1975 11.11.1975 23.07.1976 1963 -

Belgium

(Original)

23.06.1972 04.12.1972 02.08.1973 1963 -

Belgium 
(Amendment)

20.11.2002 04.10.2007 31.12.2007 2000 2001

Canada 04.06.1984 13.11.1985 24.01.1986 1977 1980

Chile 03.04.2001 18.03.2003 03.10.2003 1977 1980

China 05.08.1991 25.11.1992 20.02.1993 1977 1980

Czech 
Republic

26.08.1986 23.11.1990 26.02.1991 1977 1980

Denmark 27.08.1974 29.11.1974 08.01.1975 1963 -

Ecuador 26.05.1983 21.03.1986 12.02.1988 1977 1980

Finland 02.04.1996 01.03.1997 20.01.1998 1995 1980

France 10.09.1971 29.11.1971 16.05.1972 1963 -

43 As a matter of fact, the first Brazilian treaty was signed with Sweden. However, this DTC never came into 
force and was replaced entirely by the treaty signed between these two countries in 1975. About the first 
treaty between Brazil and Sweden, see Gilberto de Ulhôa Canto & Sten F. W. Bille, The Tax Convention 
Between Brazil and Sweden with Brazilian and Swedish Commentaries (Amsterdam: IBFD, 1968).
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Holland 08.03.1990 18.12.1990 03.12.1991 1977 1980

Hungary 20.06.1986 25.06.1990 11.03.1991 1995 1980

India 26.04.1988 13.11.1991 28.04.1992 1977 1980

Israel 12.12.2002 16.09.2005 09.11.2005 2000 2001

Italy 03.10.1978 06.12.1979 08.05.1981 1977 -

Japan 24.01.1967 28.11.1967 18.12.1967 1963 -

Luxembourg 08.11.1978 07.12.1979 20.08.1980 1977 -

México 25.09.2003 26.01.2006 27.12.2006 2003 2001

Norway 21.08.1980 06.10.1981 10.12.1981 1977 1980

Peru 17.02.2006 11.08.2009 30.11.2009 2005 2001

Philippines 29.09.1983 02.10.1991 28.10.1991 1977 1980

Portugal 16.05.2000 11.06.2001 14.11.2001 2000 1980

Slovak 
Republic

26.08.1986 23.11.1990 26.02.1991 1977 1980

South Africa 08.11.2003 14.07.2006 04.10.2006 2003 2001

South Korea 07.03.1989 08.10.1991 03.12.1991 1977 1980

Spain 14.11.1974 09.08.1975 05.01.1976 1963 -

Sweden 25.04.1975 06.11.1975 20.01.1976 1963 -

Trinidad 
and Tobago

23.07.2008 27.11.2010 13.11.2014 2005/2008 2001

Turkey 16.12.2010 10.07.2012 18.11.2013 2010 2001

Ukraine 16.01.2002 11.02.2006 07.05.2006 2000 2001

Venezuela 14.02.2005 27.06.2009 13.11.2014 2003 2001

This table provides very important historical information about Brazil’s 
DTCs. The majority of the country’s tax treaties (21 out of 32 treaties) were 
signed when the OECD Models of 1963 and 1977 were in force. In addition, 
nine treaties were signed before the first UN Model was enacted.44 

44 The fact that the UN Model Convention had not been enacted when these first treaties were signed does 
not mean that this Model’s rationale had no influence on these DTCs’ provisions. As Kees Van Raad 
points out, the UN’s Group of Experts met seven times between 1969 and 1978 and was commissioned 
by the UN’s Economic and Social Council to prepare a Model Convention in 1978 – see Kees van 
Raad, Nondiscrimination in International Tax Law (Amsterdam: Kluwer, 1986) p. 33. See also: Michael 
Lennard, The Purpose and Current Status of the United Nations Tax Work (2008) 14 (1) Asia-Pacific 
Tax Bulletin, pp. 23-24. Since Brazil was represented in the Group of Experts, one can assume that the 
preparatory work of the UN’s Model Convention had an influence on Brazil’s treaty policy. 
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1.2. Initial Impetus for Brazil’s Treaty History:  
Why Brazil Started Signing DTCs

Until Law No. 9,249 of 1995, Brazil’s corporate income tax was levied on a 
territorial basis. Worldwide taxation for legal entities was established for the first 
time by Article 25 of the referenced law, which became effective as of January 
1, 1996. Therefore, as noted by André Martins de Andrade, the majority of 
Brazil’s treaties were signed when Brazil was still a territorial jurisdiction for 
corporate income taxation purposes.45

Considering the scenario described above, it is fair to question what the 
country’s motivation was to start negotiating and signing DTCs before 1996 
since they could only work to limit Brazil’s source taxation, at a time when the 
country was not taxing its residents on foreign source income.

One could argue that the avoidance of double taxation is only one of 
the goals of a DTC. It also aims to promote transparency via exchange of 
information, to provide tools for combating international tax evasion and 
aggressive tax planning, etc.46 However, it is possible to counter argue by stating 
that these other goals of DTCs became much more relevant in recent times 
than they were in the 1960’s, 1970’s, and 1980’s.

Luís Eduardo Schoueri mentions this apparent paradox of a country that 
uses territorial jurisdiction for corporate income taxation by signing DTCs.47 
In his words, “The signing of a double tax convention would only be justified – 
considering the perspective of pure territoriality – if it brought any advantage to the 

45 André Martins de Andrade, A Tributação Universal da Renda Empresarial: Uma Proposta de 
Sistematização e uma Alternativa Inovadora (Belo Horizonte: Editora Fórum, 2008) pp. 188-189.

46 See: Sergio André Rocha, Interpretation of Double Tax Conventions: General Theory and Brazilian 
Perspective (Amsterdam: Kluwer, 2009) pp. 6-18; Roberto França de Vasconcelos, “Aspectos 
Econômicos dos Tratados Internacionais em Matéria Tributária” (2005) 1 Revista de Direito Tributário 
Internacional, p. 153; Philip Baker, Double Taxation Conventions (London: Thomson, 2005) p. B-7.

47 In fact, one may question the usefulness of the conclusion of international treaties by developing 
countries in any case, since the existence of the convention will limit its source taxation. See: 
Angharad Miller, Taxing Cross-Border Services: Current Worldwide Practices and the Need for Change 
(Amsterdam: IBFD, 2015) p. 71. As Wangko Ngantung says, “In practice, it can be noted that 
developing countries continue to sign tax treaties as a ‘sign’ that the country welcomes foreign 
investment.” Wankko Ngantung, “Tax Treaties and Developing Countries”, Rafaelle Petruzzi & 
Karoline Spies (eds.), Tax Policy Challenges in the 21st Century (Wien: Linde, 2014) p. 531.



22

Sergio André Rocha

country where the investments were located [Brazil]. Therefore, these agreements 
were not consensually seen as a mechanism by which both countries agreed to 
reduce their own bases in order to avoid double taxation. From the Brazilian 
(territorial) perspective, Brazil would be the one to lose its legitimate tax base (since 
the country of residence would not have legitimacy for that taxation).”48 As he 
correctly concluded, the major justification for the signing of Brazil’s DTCs in the 
era of territorial taxation was to incentivize foreign investment in the country.49

This opinion – that Brazil’s goal in signing DTCs was to incentivize foreign 
investment – is corroborated by Francisco Dornelles. According to him, “It is not 
possible to guarantee that such conventions will channel more investments from 
these countries [Brazil’s treaty partners] to Brazil. However, it is possible to affirm 
with all certainty that without the conventions, residents of these countries 
would not invest in Brazil.”50 The reason for Dornelles’ conclusion was that many 
countries did not have domestic regulations allowing the offset of foreign tax 
credits in the absence of a tax treaty. Therefore, in such cases double taxation 
would occur and have a very negative effect on foreign direct investment.

48 Luís Eduardo Schoueri, “Contribuição à História dos Acordos de Bitributação: a Experiência 
Brasileira” (2002) 22 Revista Direito Tributário Atual, p. 268. 

49 Fabian Barthel, Matthias Busse, Richard Krever & Eric Neumayer argue further that, in general, the 
main reason for capital-importing countries to sign DTCs – regardless of their system being territorial 
or based on worldwide taxation – is because “They believe entering into treaties will make them more 
a more attractive jurisdiction for inward FDI.” Fabien Martel, et. al., “The Relationship Between 
Double Taxation Treaties and Foreign Direct Investment”, Michael Lang, et. al. (eds.), Tax Treaties: 
Building Bridges Between Law and Economics (Amsterdam: IBFD, 2010) p. 5. Also see: Wangko 
Ngantung, “Tax Treaties and Developing Countries”, Raffaele Petruzzi & Karoline Spies (eds.), Tax 
Policy Challenges in the 21th Century (Wien: Linde, 2014) p. 539; Klaus Vogel, “A importância do 
Direito Tributário Internacional para os Países em Desenvolvimento”, Agostinho Toffoii Tavolaro, 
et. al. (eds.), Princípios Tributários no Direito Brasileiro e Comparado (Rio de Janeiro: Forense, 1988) p. 
487; A. J. Easson, Taxation of Foreign Direct Investiment: An Introduction (The Hage: Kluwer, 1999) pp. 
15-19; Alex Easson, Tax Incentives for Foreign Direct Investment (The Hage: Kluwer, 2004) pp. 52-61.

50 Francisco Dornelles, “Acordos para Eliminar a Dupla Tributação da Renda” (1978) 3 Revista de Direito 
Tributário 3, p. 254. Also see: Antônio Moura Borges, Convenções sobre a Dupla Tributação da Renda 
(Teresina: EDUFPI, 1992) p. 146; Francisco Lisboa Moreira, “O Projeto de Combate à Erosão das Bases 
Tributárias e Movimentação de Lucros (BEPS) da OCDE e a Política Tributária Internacional Brasileira: 
Algumas Reflexões”, Sergio André Rocha & Heleno Tôrres (eds.), Direito Tributário Internacional: 
Homenagem ao Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) p. 217; Paulo César Teixeira 
Duarte Filho, “Acordos para Evitar a Dupla Tributação — Considerações sobre as Políticas Brasileiras”, 
Ana Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), 
Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 163-163.
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Dornelles’ opinion is firsthand testimony regarding the history of Brazil’s 
first DTCs. In fact, he was the President of the Commission on International 
Tax Studies of the Ministry of Finance from 1972 to 1980. In this role, Dornelles 
was the chief negotiator of Brazil’s DTCs with Austria, Belgium, Canada, 
Denmark, Finland, France, Japan, Luxembourg, Norway, and Spain.

Therefore, the major goal of Brazil’s treaties in the era of territorial taxation 
– and perhaps until current times – was to incentivize foreign investment. This 
is one of the reasons for the inclusion of tax sparing provisions in all treaties 
signed by Brazil with developed countries during this period. In Dornelles’ 
opinion, “Double tax conventions between developed and developing countries 
must include clauses destined to incentivize investment and to create conditions 
that will lead developed countries to allow their residents’ income earned from 
developing countries to have lower taxation than income earned within their 
territory. This is the purpose of tax exemption and tax sparing.”51

Dornelles’ and Schoueri’s comments are confirmed by the justification of 
the Brazil-Japan convention presented to Brazil’s President of the Republic by 
the Minister of Foreign Affairs, dated May 5, 1967, from which the following 
paragraphs were extracted.

“In line with the measures that the Government has been taking to create 
more favorable conditions in Brazil to attract foreign investments and 
discipline the taxation of income from such investments, negotiations 
were conducted with the Japanese Government aiming to conclude an 
agreement between Brazil and Japan to avoid double taxation of income.

“Double tax conventions are among the international instruments of 
finance and economic character of great importance. As recognized by 
the United Nations Conference on Commerce and Development, they 
are effective instruments to remove or reduce fiscal barriers that are 
impediments to the international flow of investments.

“On the Brazilian side, the national economic scenario, free from the 
distortions of past periods, translate proper conditions for the country’s 
balanced and harmonic economic development. In this context, the 
Brazilian Government has become aware that – to obtain a volume 
of investment compatible with its needs for growth – foreign 
investments, public or private, are indispensable. Such investment 

51 Francisco Dornelles, “Acordos para Eliminar a Dupla Tributação da Renda” (1978) 3 Revista de Direito 
Tributário, p. 251.
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could come as direct investment per se or via know-how and 
technical assistance. [...]”52 (Emphasis added)

Therefore, it is worthwhile to highlight how Brazil’s treaty policy in this 
period was guided by the broader economic policies of the ruling military regime.53

The Governmental Program of Economic Action (“Programa de Ação 
Econômica do Governo” – “PAEG”) was enacted under President Castelo Branco 
– the first president of the military dictatorship that ruled Brazil from 1964 to 
1985. One of the objectives of this plan was stimulus to the inflow of foreign 
capital as well as active international technical and financial cooperation.54

From 1967 to 1974, Brazil enjoyed the period known as “an economic 
miracle”, when the country experienced years of high growth. One of the pillars 
of this period was foreign direct investment, which increased significantly.55

According to Jennifer Hermann, Professor of Economics of the Federal 
University of Rio de Janeiro, “The strong economic growth in Brazil between 
1968 and 1973 also reflected a strong inflow of capital to the country. Foreign 
direct investment – directly applied to the production of goods and services – 
and foreign loans increased significantly in this period (except for 1972, in the 
first case, and 1973, in the second)”.56

It is clear that the pursuit of foreign direct investment through the signing of 
double tax treaties was not an isolated effort. It was part of a larger goal for Brazil.

This might explain why Brazil’s first treaties were approved so quickly – 
even though the country was undergoing a dictatorial period. In fact, a review 
of the chronology of the country’s treaties above will show that until the end of 

52 Justification from the Foreign Affairs Minister to the President of the Republic regarding Brazil-Japan 
Treaty (1967).

53 See: Luís Eduardo Schoueri, “Brazil”, Yariv Brauner & Pasquale Pistone (eds.), BRICS and the 
Emergence of International Tax Coordination (The Netherlands: IBFD, 2015) p. 43.

54 Brasil, Programa de Ação Econômica do Governo – PAEG (Brasil: Ministério do Planejamento e 
Coordenação Econômica, 1964) p. 16.

55 See: Luiz Aranha Correa do Lago, “A Retomada do Crescimento e as Distorções do ‘Milagre’, 1967-
1974”, Marcelo de Paiva Abreu (ed.), A Ordem do Progresso: Dois Séculos de Política Econômica no Brasil 
(Rio de Janeiro: Elsevier, 2014) p. 233.

56 Jennifer Hermann, “Reformas, Endividamento Externo e o ‘Milagre’ Econômico”, Fabio Giambiagi, 
et. al. (eds.), Economia Brasileira Contemporânea, 2nd. Ed (Rio de Janeiro: Elsevier, 2011) p. 67.
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the military dictatorship in 1985, DTCs were usually approved within one year 
after they were signed – which is quite different from what happens nowadays, 
when treaties take years to enter into force.57

The fact that most of the Brazilian DTCs were signed before Brazil had 
a worldwide income taxation regime reinforces the well-established concept 
– at least from the tax authorities’ perspective – that Brazil should attempt 
to secure more extensive taxing powers as source country.58 The defense of 
source taxation has long been supported by capital-importing countries59 and 
is a Latin American tradition,60 which was well reflected in the 1943 México 
League of Nations Model Convention.61

The detailed analysis of Brazil’s DTCs from a policy perspective will be the 
objective of later sections. What is most important about the brief comments 
above is to conclude the following.

•	 Most Brazilian treaties were signed under the OECD Models of 1963 and 
1977 – some of them before the UN Model Convention was even enacted. 
Considering the great changes made to the OECD Model Convention and 
Commentaries during the past decades, this fact alone gives an important 
hint about Brazil’s DTCs.

•	 Brazil is part of a long-lasting tradition of Latin American countries 
that advocate more taxing powers for source countries.

57 Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier Latin, 
2015) p. 146.

58 See: Antonio de Moura Borges, Convenções Sobre Dupla Tributação Internacional (Teresina: EDUFPI, 
1992) p. 146.

59 See: Angel Schindel & Adolfo Atchabahian, “General Report” (2005) 90a Cahiers de Droit Fiscal 
International, p. 25.

60 Juan M. Albacete and Nicolás Juan note that on several occasions the Latin American Tax Law 
Institute (“Instituto Latinoamericano de Derecho Tributario - ILADT”) issued resolutions stating 
that the source principle should be adopted by Latin American countries (Juan M. Albacete & 
Nicolás Juan, “Fuente y Domicilio: Nueva Configuración de sus Principios”, 187 Revista Tributaria, 
p. 467). Also see: Ramon Valdes Costa, Problemas Tributarios entre Paises Desarrollados y Paises en 
Desarrollo (Montevideo: Instituto Uruguayo de Derecho Tributario, 1970) pp. 42-45; Victor Uckmar, 
“Los Tratados Internacionales en Materia Tributaria”, Victor Uckmar (ed.), Curso de Derecho 
Tributario Internacional (Bogotá: Themis, 2003) v. I, p. 104; Klaus Vogel, “Introduction”, Klaus Vogel 
(ed.), On Double Taxation Conventions, 3rd. Ed. (The Netherlands: Kluwer, 1998) p. 11.

61 Cf. Roy Rohatgi, Basic International Taxation (Richmond: Richmond Law and Tax, 2005) v. I, p. 65.
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•	 The country’s major goal in signing its first conventions – which 
came into force in the 1960’s, 1970’s, and 1980’s – was to attract 
foreign direct investment. Although it is possible to say that to some 
extent this objective permeates all tax policy, in that period there was 
an effective and declared focus on the completion of international 
treaties as an instrument for attracting direct foreign investments;

•	 This goal was in line with the economic policy of the military regime 
that ruled in Brazil during that period.

1.3. The Impacts of the OECD and the UN Model 
Conventions on Brazil’s Treaty Policy

In this section, Brazilian DTCs will be compared to the OECD and the UN 
Model Conventions. Such comparison will take into account the Models that were 
in force when a treaty was signed. The major goal of this analysis is to identify 
which of the models has had greater influence on the drafting of Brazil’s treaties.

Any work focused on clarifying a country’s treaty policy needs to consider 
that the final wording of a DTC depends on both countries. Therefore, in 
the following analysis, to comment on Brazil’s treaty policy, we will look for 
provisions that appear consistently in the country’s DTCs.

1.3.1. Brief Comments on the Structure of the OECD 
and the UN Model Conventions

It is well known that the UN Model Convention is meant to secure more 
taxing powers for source countries.62 In the introduction to the model, it is said 

62 See: Manuel Pires, International Juridical Double Taxation of Income (Deventer: Kluwer, 1989) p. 260. 
Michael Lennard’s comments on this topic are relevant when he says that “The main differences 
between the two Models are as to the extent of this relinquishment of taxation rights by the source 
country. Traditionally it has been said that the OECD is more of a ‘residence country’ model (therefore 
reducing source country taxing rights and being generally preferable to capital-exporting countries) 
and the UN Model is a more ‘source country’ oriented Model, generally preferable to host countries 
of investment. That is still a fair assessment, although it has to be recognized that there is a certain 
‘fuzziness’ about this distinction, and about the interests and preferences of particular developed and 
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that, “The United Nations Model Convention generally favours retention of 
greater so called ‘source country’ taxing rights under a tax treaty – the taxation 
rights of the host country of the investment – as compared to those of the 
‘residence country’ of the investor. This has long been regarded as an issue of 
special significance to developing countries, although it is a position that some 
developing countries also seek in their bilateral treaties.”63

In Roy Rohatgi’s opinion, the differences between the UN and the 
OECD Models “are significant. The UN MC puts more emphasis on source-
based taxation, in contrast to the largely residence-based taxation under the 
OECD MC. It also stresses the role of tax treaties to promote the flow of 
foreign investment to developing countries.”64 Regarding this subject, these are 
comments made by Heleno Taveira Tôrres.

“The UN Model, published in 1980, favors the principle of territoriality, 
in face of the analogous OECD Model, which represents, in a certain 
way, a commitment to a congruent relationship between that principle 
and that of world income taxation – principle of universality. That 
is, even if the principle of universal income is the principle adopted 
by the contracting States, the provisions set forth in the Model favor 
the taxation on a territorial basis, typical of the State of source of 
income. For this reason, it is the most appropriate one to be used, not 
only between developed and developing countries, but also amongst 
developing countries themselves.”65

Francisco Dornelles, who was the Brazilian representative in the UN 
Committee of Experts that prepared the UN Model, was critical of the final 
result achieved. According to Dornelles, “Despite the declared intent to favour 
developing countries, the United Nations’ Model is not based on the source 

developing countries.” Michael Lennard, “The Purpose and Current Status of the United Nations 
Tax Work” (2008) 14 (1) Asia-Pacific Tax Bulletin, p. 25.

63 United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York: United Nations, 2011) p. vi. 

64 Roy Rohatgi, Basic International Taxation, 2nd. Ed. (Richmond: Richmond Law & Tax, 2005) p. 104. 

65 Heleno Taveira Tôrres, Pluritributação Internacional sobre as Rendas de Empresas (São Paulo: Revista 
dos Tribunais, 2001) pp. 497-498.



28

Sergio André Rocha

principle, as it would be expected, but on the residence principle, even though 
it admits, in many cases, taxation in the source country also.”66 

It is worth repeating Dornelles’ full testimony regarding the backstage 
discussions that took place at the UN:

“Since the beginning of the work, experts from developing countries 
criticized the structure of the OECD Model Convention because it ‘grants 
the right to tax the investor’s State of residence and only secondarily 
the State where the income was generated’ and also because it ‘requires 
the receiving State to waive taxes on income from investments in an 
excessively large number of cases’. The same experts – highlighting the 
need to change the concepts included in the OECD Model – felt that 
the model to be developed by the Group should assure the principle 
of exclusive taxation in the country of the source of income (income 
country) and, consequently, there would be no taxation in the country 
of residence of the beneficiary of the income.

“Experts from developed countries, on the other hand, argued that 
the Group should use the OECD Model as basis to the UN Model, 
introducing changes to expand the developing country’s taxing powers, 
as an importer of capital. This position prevailed in the UN Model.

“Thus, the UN Model was basically the OECD Model, with some 
modifications aimed at establishing a ‘priority’ – not exclusivity – to the 
source principle.”67

66 Francisco Neves Dornelles, “O Modelo da ONU para Eliminar a Dupla Tributação da Renda e os 
Países em Desenvolvimento”, Agostinho Toffoli Tavolaro, Brandão Machado & Ives Gandra da 
Silva Martins (eds.), Princípios Tributários no Direito Brasileiro e Comparado: Estudos em Homenagem 
a Gilberto de Ulhôa Canto (Rio de Janeiro: Forense, 1988) p. 201; Paulo César Teixeira Duarte Filho, 
“Acordos para Evitar a Dupla Tributação — Considerações sobre as Políticas Brasileiras”, Ana Paula 
Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de 
Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 158-159.

67 Francisco Dornelles, “O Modelo da ONU para Eliminar a Dupla Tributação da Renda e os Países em 
Desenvolvimento”, Agostinho Toffoli Tavolaro, et. al. (eds.), Princípios Tributários no Direito Brasileiro: 
Estudos em Homenagem a Gilberto de Ulhôa Canto (Rio de Janeiro: Forense, 1988) pp. 196-197. 
Also see: Francisco Dornelles, A Dupla Tributação Internacional da Renda (Rio de Janeiro: Editora 
da Fundação Getúlio Vargas, 1979) pp. 49-52; Antônio Moura Borges, Convenções sobre a Dupla 
Tributação da Renda (Teresina: EDUFPI, 1992) p. 148; Ricardo Marozzi Gregorio, “Um Regime para 
a Tributação Internacional: Perspectivas para o Brasil” (2010) 24 Revista Direito Tributário Atual, p. 
466; Gabriel Francisco Leonardos, Tributação da Transferência de Tecnologia (Rio de Janeiro: Forense, 
2001) p. 39; Armando Lara Yaffar & Michael Lennard, “The Future of the UN Model” (2006) 60 (11) 
Bulletin for Internacional Taxation, p. 626.
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This perception – that the UN Model was heavily influenced by the 
OECD Model – is sustained by Philip Baker, who states that “The 1980 UN 
Model consists, in essence, of the OECD Model with 27 specific adaptations, 
several of which did not prove popular with developing countries.”68

Indeed, the structures of the OECD and the UN Models are very similar. 
The major differences between their current versions is the absence of Article 14 
(“Independent Personal Services”) in the OECD Model and, as noted by Michael 
Lang, some punctual differences in “Art. 5 (permanent establishment), Art. 7 
(business profits), Art. 9 (associated enterprises), Art. 10 (dividends), Art. 11 
(interest), Art. 12 (royalties), Art. 13 (capital gains) and Art. 21 (other income).”69

The comments made previously highlight a relevant aspect when we 
compare the treaties concluded by a selected country with the OECD and UN 
Models: because the latter has been based on the former, its basic structures 
are the same, and the relevance for analysis lies in the differences between the 
provisions in each model. 

In the following sections, each article will be analyzed and compared with 
the models. However, it is worth pointing out that our intention is not to analyze 
all Brazilian treaty provisions in detail. The focus of our comments below is to 
identify how changes in the models have impacted the country’s treaty policy. 
The end goal here is to answer the question regarding which model has most 
influenced Brazil’s treaty policy.

As it has been pointed out, many Brazilian tax conventions were signed 
before the first UN Model was enacted. Notwithstanding, as noted in footnote 
44, even before the formalization of this Model Convention, it was already under 
discussion, with Brazil’s active participation. That is, even in relation to treaties 
concluded before 1980, it will be possible to analyze the existence – or not – of the 
influence of the tax policy that guides the aforementioned Model Convention.

68 Philip Baker, Double Taxation Conventions (London: Thomson, 2005) p. A-7. Also see: Anna Miraulo, 
Doppia Imposizione Intemazionale (Milano: Giuffrê, 1990) pp. 161-163. 

69 See: Michael Lang, Introduction to the Law of Double Taxation Conventions (Wien: Linde, 2010) p. 27. 
For a detailed table listing the main differences between the OECD Model and the UN Model, see 
Michael Lennard, “The Purpose and Current Status of the United Nations Tax Work” (2008) 14 (1) 
Asia-Pacific Tax Bulletin, p. 26.
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One important note. The OECD and UN Commentaries to the articles 
of their respective Models will not be a main focus in the following analysis. 
The impacts of the Commentaries on Brazil’s treaty practice will be analyzed 
in Section 1.4 later. The country’s experience with controversies regarding the 
application of treaties and the impact of Commentaries on their interpretation 
is not very large and is very recent. Therefore, from a Brazilian perspective it 
appears to be of little relevance to the analysis of Brazil’s treaty policy.

1.3.2. Persons Covered (Article 1)

Article 1 of the OECD Model Convention establishes that “This 
convention shall apply to persons who are residents of one or both of the 
Contracting States.” The wording of this provision has remained unaltered 
since the 1963 Model.70 The UN Model Convention also has had the same 
wording since 1980.71

Thirty-one of Brazil’s 32 DTCs have an Article 1 with the same wording as 
Article 1 of the OECD and UN Models. As Luís Eduardo Schoueri and Natalie 
Silva mention, “The only exception is Brazil’s treaty with Japan, signed in 1967, 
where an equivalent clause to Article 1 cannot be found: Article 1 of such 
treaty already rules which taxes are covered by it (like Article 2 of the models). 
This is a very old convention, and Brazil had no experience with tax treaties at 
the time of its conclusion. Perhaps this can explain such divergence.”72

It is worth mentioning that Brazil, as a non-member of the OECD, has a 
reservation regarding Article 1 of the OECD Model. The country “reserves the 

70 See: Andrea Pietro González, “Articles 1 and 4. Personal Scope: Individuals”, Thomas Ecker & Gernot 
Ressler (eds.), History of Tax Treaties: The Relevance of the OECD Documents for the Interpretation of 
Tax Treaties (Wien: Linde, 2011) p. 190. 

71 Klaus Vogel, “Article 1. Persons Covered”, Klaus Vogel (ed.), On Double Taxation Conventions, 3rd Ed. 
(The Netherlands: Kluwer Law International, 1998) p. 86.

72 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 173. 
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right to extend coverage of the Convention to partnerships since partnerships 
are considered to be legal entities under its legislation”.73

Since Article 1 in both model conventions is equivalent – the OECD Model 
and the UN Model – its analysis is not relevant for the purposes of this work.

1.3.3. Taxes Covered (Article 2)

The wording of Article 2 in the 1963 OECD Model Convention was as follows.

“1. This Convention shall apply to taxes on income and on capital 
imposed on behalf of each Contracting State or of its political subdivisions 
or local authorities, irrespective of the manner in which they are levied.

“2. There shall be regarded as taxes on income and on capital all taxes 
imposed on total income, on total capital, or on elements of income or 
of capital, including taxes on gains from the alienation of movable or 
immovable property, taxes on the total amounts of wages or salaries paid 
by enterprises, as well as taxes on capital appreciation.

“3. The existing taxes to which the Convention shall apply are, in particular:

In the case of (State A):

(b) In the case of (State B):

“4. The Convention shall also apply to any identical or substantially 
similar taxes which are subsequently imposed in addition to, or in place 
of, the existing taxes. At the end of each year, the competent authorities 
of the Contracting States shall notify to each other any changes which 
have been made in their respective taxation laws.”

Minor changes were made to this provision in the 1977 and the 2000 
OECD Models, which were well described by Thomas Dubut.74 Our analysis 
of Brazil’s treaties incorporates the fact that the most relevant changes to the 

73 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 451. Regarding 
the tax treatment of transactions with partnerships in the Brazilian legislation, see: Rodrigo Maito da 
Silveira, Aplicação de Tratados Internacionais Contra a Bitributação: Qualificação de Partnership Joint 
Ventures (São Paulo: Quartier Latin, 2006) p. 279; Alberto Xavier. Direito Tributário Internacional do 
Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) p. 116.

74 See: Thomas Dubut, “Article 2 from an Historical Perspective: How Old Material Can Cast New Light on 
Taxes Covered by Double Tax Conventions”, Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: 
The Relevance of the OECD Documents for the Interpretation of Tax Treaties (Wien: Linde, 2011) p. 136.
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OECD Model Convention were made in the 2000 update, which: (a) deleted 
the reference to the need of contracting states to mutually inform changes 
in their legislation “at the end of each year”; and (b) included the adjective 
“significant” to qualify the kind of change that requires reporting.

The 1980 UN Model Convention was very similar to the OECD Model. 
The 2001 update to the UN Model made the same changes the 2000 update to 
the OECD Model had made.

In light of the previous discussion, we agree with Livia Gonzaga’s 
comments, when she states that, “Article 2 of the OECD and the UN Model 
are quite similar, with very few differences in certain words […]. These 
differences, however, do not bring substantial alteration of the meaning of the 
rule contained therein.”75

Brazil has two reservations about Article 2. Regarding the first paragraph, 
“Brazil reserves its position on that part of paragraph 1 which states that the 
Convention should apply to taxes of political subdivisions or local authorities, 
as well as on the final part of the paragraph which reads ‘irrespective of the 
manner in which they are levied’.”76

Regarding the second paragraph, “Brazil wishes to use, in its conventions, a 
definition of income tax that is in accordance with its constitutional legislation. 
Accordingly, it reserves the right not to include paragraph 2 in its conventions.”77

Brazil’s Federal Constitution differs from those of other developed and 
developing countries, in that it has detailed provisions about the country’s 
tax system,78 including provisions for each federal, state, and municipal 
tax. Regarding the income tax, it is widely recognized that Brazil’s Federal 

75 Livia Leite Baron Gonzaga, “OECD, UN and US Model Conventions: A Comparison”, Heleno Taveira 
Tôrres (ed.), Direito Tributário Internacional Aplicado: Volume V (São Paulo: Quartier Latin, 2008) p. 98. 
According to the current version of UN’s Commentaries to its Model “Article 2 of the United Nations 
Model Convention reproduces Article 2 of the OECD Model Convention”. United Nations, Model Double 
Tax Convention Between Developed and Developing Countries (New York: United Nations, 2011) p. 79.

76 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 451.

77 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 452. In its commentary 
to the Model Convention, the OECD mentions that some countries, such as Brazil, prefer only to list 
the taxes covered by the treaty, without using the definition. OECD, Model Tax Convention on Income 
and on Capital (Paris: OECD, 2014) p. 452.

78 See: Paulo Ayres Barreto, Planejamento Tributário: Limites Normativos (São Paulo: Noeses, 2016) pp. 45-49.
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Constitution establishes a concept of income for income tax purposes,79 which 
led to the country’s reservation about Article 2.80

With these comments in mind, we now turn our attention to the analysis 
of Brazil’s DTCs.

In addition to the country’s reservations about Article 2, it is worth pointing 
out that Brazil’s tax policy never incorporated the models’ wording entirely. 

For instance, none of the treaties signed before the 2000 update to the 
OECD Model contain the provision that establishes the contracting states’ 
obligation to inform each other annually about changes in tax law. Instead, 
most of the treaties have this obligation without any time reference.81 The 
DTCs with Belgium (original treaty), France, Japan, and Luxembourg do not 
establish any obligation of communication between contracting states.

Although none of Brazil’s DTCs have ever incorporated an annual 
obligation of contracting states to communicate changes in domestic law, all 
treaties signed by the country after the 2000 update to the OECD Model have 
included the word “significant” to qualify the type of change in legislation that 
must be communicated to the other contracting states.

It is worth noting that, as mentioned, the UN Model also included the 
same wording after the 2001 update. Therefore, it is unclear whether Brazil was 
following the OECD Model or the UN Model when it started using this new 
wording in its DTCs.

79 See: Humberto Ávila, Conceito de Renda e Compensação de Prejuízos Fiscais (São Paulo: Malheiros, 
2011) pp. 73-77; Ricardo Mariz de Oliveira, Fundamentos do Imposto de Renda (São Paulo: Quartier 
Latin, 2008) pp. 170-201.

80 Regarding this subject, it is worth to see the comparative study done by Rodrigo Caramori Petry, who 
concluded that “The Brazilian Constitution is very particular in tax matters, of a notably rigid and detailed 
character.” Rodrigo Caramori Petry, “Direito Constitucional Tributário Comparado: a Tributação nas 
Constituições do Brasil e de Outros Países” (2014) 30 Revista Direito Tributário Atual, p. 384.

81 This is the case of the DTCs signed with Argentina, Austria, Canada, China, the Czech Republic, 
Denmark, Ecuador, Holland, Hungary, India, Italy, Norway, the Slovak Republic, Spain, South 
Korea, and Sweden.
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1.3.4. General Definitions (Article 3)

Article 3 in the UN and OECD Models, as the title indicates, brings several 
definitions of the terms used throughout the Convention. For the purposes of 
this comparative research, we will focus our attention regarding Article 3 on 
its second paragraph, which covers the interpretation of the terms that are not 
clearly defined in the convention’s wording.82

The wording of this provision in the 1963 OECD Model Convention reads 
as follows: “As regards the application of the Convention by a Contracting State 
any term not otherwise defined shall, unless the context otherwise requires, 
have the meaning which it has under the laws of that Contracting State relating 
to the taxes which are the subject of the Convention.”

Changes to Article 3(2) throughout the years were described by Purnima 
Lakshminarayanan. According to the author, “The wording of the provision 
underwent an insignificant modification in the 1977 draft of the OECD MC. 
However, in substance, the objective of the provision remained the same.” The 
author moved forward and stated that “The provision remained unchanged in 
the 1992 version of the OECD Model Convention. However, in 1995, Article 
3(2) underwent a clarificatory amendment. The essence of the provision being 
the same, it was clarified that the domestic law meaning of an undefined 
term at the time of the application of the Convention is the relevant meaning 
(ambulatory interpretation) as against the domestic law meaning at the time 
the Convention was signed by the Contracting States (static approach).”83

We have analyzed the topic of static or ambulatory renvoi in another study, 
from which the following paragraphs were extracted.

82 On the topic, see: Sergio André Rocha, Interpretação dos Tratados para Evitar a Bitributação da Renda, 
2nd Ed. (São Paulo: Quartier Latin, 2013) pp. 191-217; Cristiane Coelho, “Interpretação dos Tratados 
Internacionais em Matéria Tributária: Doutrina e Prática na América Latina”, Heleno Taveira Tôrres 
(ed.), Direito Tributário e Ordem Privada: Homenagem aos 60 Anos da ABDF (São Paulo: Quartier 
Latin, 2010) pp. 704-708; Daniel Vitor Bellan, “Interpretação dos Tratados Internacionais em Matéria 
Tributária”, Heleno Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier 
Latin, 2005) v. III, pp. 623-646.

83 Purnima Lakshminarayanan, “Interpretation of Tax Treaties Following the OECD/OEEC Model and the 
Relevance of the OECD Documents”, Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: The 
Relevance of the OECD Documents for the Interpretation of Tax Treaties (Wien: Linde, 2011) p. 107.
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“In accordance with the first point of view, that considers all-important 
the preservation of the original intention of the contracting states 
and seeks to avoid any alteration to the text of the DTC by indirect 
means by reason of modification of the internal legislation of one of 
the contracting states, when the renvoi occurs one must return to the 
domestic legislation as it was at the time the treaty was entered into.

“On the other hand, according to the dynamic (or ambulatory) 
interpretation, the DTC is integrated to the provisions of the 
internal legislation of the contracting states in force at the moment of 
interpretation, thereby preserving the effectiveness of the convention 
itself, which remains up to date with the passage of time.”84

The wording of the 1980 UN Model was substantially the same as the 
1963 and 1977 OECD Models. The 2001 update to the UN Model made the 
same change that the 1995 OECD Model had previously made, by establishing 
the option for the ambulatory – or dynamic – renvoi to domestic law.

Brazil signed twelve DTCs after the 1995 update to the OECD Model. Of 
these, only one – the treaty signed with Finland – does not have the updated 
version of Article 3(2) with the ambulatory renvoi. All other treaties included the 
new provision. That is the case of the DTCs signed with Chile, Israel, México, Peru, 
Portugal, South Africa, Trinidad and Tobago, Turkey, Ukraine, and Venezuela. 

It is interesting to note that the only treaty signed by Brazil between the 
1995 update to the OECD Model and the 2001 update to the UN Model was the 
treaty with Finland, which did not include the ambulatory renvoi. Therefore, it is 
unclear whether the incorporation of the new wording in the country’s treaties 
was a consequence of the change to the OECD Model or whether the model that 
actually influenced Brazil’s treaty policy was the UN Model Convention.

The conclusion here is that – as stated regarding Articles 1 and 2 – the 
study of Article 3 is of little significance for our goals in this thesis, giving little 
clue as to the Model that has had the most influence on Brazil’s treaty policy.

84 Sergio André Rocha, Interpretation of Double Tax Conventions: General Theory and Brazilian Perspective 
(The Netherlands: Kluwer, 2009) p. 123.
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1.3.5. Resident (Article 4)

Article 4(1) of the 1963 OECD Model Convention established that “For 
the purposes of this Convention, the term ‘resident of a Contracting State’ 
means any person who, under the law of that State, is liable to taxation therein 
by reason of his domicile, residence, place of management or any other criterion 
of a similar nature.”

The 1977 update to the OECD Model brought an important change to 
Article 4(1). It established the “liable to tax rule” by including a second sentence 
in this provision, which read as follows: “But this term does not include any 
person who is liable to tax in that State in respect only of income from sources 
in that State or capital situated therein.” Brazil has reserved its right not to 
include this second sentence in its treaties.85

With small changes, this is the same wording found in the current version 
of the model. As noted by Trudy Attard, “In 1995 the internal definition of 
residence under Article 4(1) was extended to any laws under ‘any political 
subdivision or local authority thereof.’”86

Article 4(1) of the UN Model Convention replicated the same provision set 
forth in the OECD Model. The 2001 update to the UN Model included the same 
reference that had been included in the OECD Model in 1995. It also made explicit 
reference to the “place of incorporation” as one of the elements that characterize 
residence. Livia Gonzaga points out that this reference to the “place of incorporation” 
is the major difference between the OECD and the UN Models.87

85 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 454.

86 Trudy Attard, “Personal Scope: Companies and Non-Individuals”, Thomas Ecker & Gernot Ressler 
(eds.), History of Tax Treaties: The Relevance of the OECD Documents for the Interpretation of Tax 
Treaties (Wien: Linde, 2011) p. 216.

87 Livia Leite Baron Gonzaga, “OECD, UN and US Model Conventions: A Comparison”, Heleno 
Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier Latin, 2008) v. V, 
p. 102. According to the UN’s Commentary on its Model, “Article 4 of the United Nations Model 
Convention reproduces Article 4 of the OECD Model Convention with one adjustment, namely, 
the addition in 1999 of the criterion ‘place of incorporation’ to the list of criteria in paragraph 1 
for taxation as a resident.” United Nations, Model Double Tax Convention Between Developed and 
Developing Countries (New York: United Nations, 2011) p. 87.
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Bearing in mind the comments above, we will review Brazil’s DTCs aiming 
at identifying how the 1977 and 1995 updates to the OECD Model and the 
2001 update to the UN Model have influenced the country’s treaty practice.

Since Brazil has a reservation about the second sentence of Article 4(1),88 
the analysis of the presence of this sentence in Brazil’s treaties says little about the 
country’s treaty policy. However, as noted by Luís Eduardo Schoueri and Natalie 
Silva, “Provisions similar to the second sentence of Article 4(1) of the models can be 
found in the treaties that Brazil has signed with Finland, Peru and the Philippines.”89

Not all Brazil’s treaties signed after the 1995 update to the OECD Model 
and the 2001 update to the UN Model have the reference to “any political 
subdivision or local authority thereof”. This provision was not included in the 
DTCs with Finland (1996), Belgium (amendment, 2002), and Ukraine (2002). 
On the other hand, treaties that included this provision were with Portugal 
(2000), Chile (2001), Israel (2002), México (2003), South Africa (2003), 
Venezuela (2005), Peru (2006), Trinidad and Tobago (2008), and Turkey 
(2010). After 2001, three treaties signed by Brazil did not include this provision, 
whereas seven others did. However, there is no indication as to which model 
inspired the new trend in Brazil’s treaty policy. 

If the analysis above turned out to be inconclusive, one important feature 
of Brazil’s treaty policy is how the 2001 update to the UN Model Convention 
impacted the country’s treaties, especially with respect to the mention of the 
“place of incorporation” as a criterion of residence.

In fact, after the 2001 update to the UN Model, Brazil signed nine 
DTC’s, of which six – treaties with China, México, Peru, Turkey, Ukraine, 
and Venezuela – include the “place of incorporation” or registration for the 
characterization of residency. Therefore, it is clear that the change to the UN 
Model influenced this article of Brazil’s DTCs.

88 See: André Carvalho, “O Escopo Subjetivo de Aplicação dos Acordos para Evitar a Dupla Tributação: 
a Residência”, Heleno Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: 
Quartier Latin, 2008) v. V, pp. 169-170.

89 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 174.
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Notwithstanding, the analysis of Article 4 in Brazil’s DTCs is significantly 
conclusive as to which model convention influenced the country’s treaty policy 
the most, although there is some indication of the UN Model’s influence.

1.3.6. Permanent Establishment (Article 5)

Article 5 of the 1963 OECD Model reads as follows.

“1. For the purposes of this Convention, the term “permanent 
establishment” means a fixed place of business in which the business of 
the enterprise is wholly or partly carried on.

“2. The term “permanent establishment” shall include especially:

a) a place of management;

b) a branch;

c) an office;

d) a factory;

e) a workshop;

f) a mine, quarry or other place of extraction of natural resources;

g) a building site or construction or assembly project which exists for 
more than twelve months.

“3. The term “permanent establishment” shall not be deemed to include:

a) the use of facilities solely for the purpose of storage, display or 
delivery of goods or merchandise belonging to the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to 
the enterprise solely for the purpose of storage, display or delivery;

c) the maintenance of a stock of goods or merchandise belonging to 
the enterprise solely for the purpose of processing by another enterprise;

d) the maintenance of a fixed place of business solely for the purpose of 
purchasing goods or merchandise, or for collecting information, for the 
enterprise;

e) the maintenance of a fixed place of business solely for the purpose of 
advertising, for the supply of information, for scientific research or for similar 
activities which have a preparatory or auxiliary character, for the enterprise.
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“4. A person acting in a Contracting State on behalf of an enterprise of 
the other Contracting State – other than an agent of an independent 
status to whom paragraph 5 applies – shall be deemed to be a permanent 
establishment in the first-mentioned State if he has, and habitually 
exercises in that State, an authority to conclude contracts in the name 
of the enterprise, unless his activities are limited to the purchase of 
goods or merchandise for the enterprise.

“5. An enterprise of a Contracting State shall not be deemed to have a 
permanent establishment in the other Contracting State merely because 
it carries on business in that other State through a broker, general 
commission agent or any other agent of an independent status, where 
such persons are acting in the ordinary course of their business.

“6. The fact that a company which is a resident of a Contracting State 
controls or is controlled by a company which is a resident of the other 
Contracting State, or which carries on business in that other State 
(whether through a permanent establishment or otherwise), shall not of 
itself constitute either company a permanent establishment of the other.”

Important changes were made to Article 5 in the 1977 update to the 
OECD Model. As noted by Frederico Otegui Pita, there were two modifications 
to paragraph 2. “Firstly, the inclusion of oil and gas wells in examples of sub-
paragraph f) of the paragraph, and secondly, the exclusion of building sites in 
a new paragraph.”90

The 1977 update to the OECD Model also brought significant changes to 
Article 5(5), which deals with the so-called agency permanent establishment. 
First, in the first sentence it included the phrase “notwithstanding the provisions 
of paragraphs 1 and 2”. According to José Manuel Calderón Carrero, this 
inclusion aimed at clarifying that the identification of an agency permanent 
establishment does not depend on the general characteristics attributed to a 
permanent establishment.91

90 Federico Otegui Pita, “The Concept of Permanent Establishment”, Thomas Ecker & Gernot Ressler 
(eds.), History of Tax Treaties: The Relevance of the OECD Documents for the Interpretation of Tax 
Treaties (Wien: Linde, 2011) p. 216.

91 José Manuel Calderón Carrero, “Artículo 5 MC OCDE 2000. Establecimiento Permanente”, José 
Ramón Ruiz García & José Manuel Calderón Carrero (eds.), Comentarios a los Convenios para Evitar 
la Doble Imposición y Prevenir la Evasión Fiscal Concluidos por España (A Coruña: Fundación Pedro 
Barrié de La Maza, 2004) p. 331.



40

Sergio André Rocha

Brazil has only two reservations regarding Article 5. Its reservation against 
Article 5(2) clarifies that the country reserves the right to refer to “exploration” 
of natural resources in addition to their “extraction”. Brazil’s other reservation 
is related to article 5(3). The country reserves its position “that any building 
site or construction, assembly or installation project which lasts more than six 
months should be regarded as a permanent establishment.”92

Article 5 in the UN Model Convention has several differences when 
compared to the OECD Model.93 Considering that the UN Model is meant 
to secure more taxing powers to source countries, its permanent establishment 
provision is expected to be broader than Article 5 in the OECD Model.

Thus, the major differences between the OECD and the UN Models are 
as follows.

•	 According to the UN Model, it takes only six months for a 
construction site to be considered a permanent establishment.

•	 A permanent establishment is also considered to be the “furnishing 
of services, including consultancy services, by an enterprise through 
employees or other personnel engaged by the enterprise for such 
purpose, but only where activities of that nature continue (for the 
same or a connected project) within the country for a period or 
periods aggregating more than six months within any 12-month 
period.”94-95

•	 Per the UN Model, an agency permanent establishment will also be 
defined when a person is acting in one contracting state on behalf 

92 OECD, Model Tax Convention on Income and on Capital (Paris, OECD, 2014) pp. 456-457.

93 See: Arvid A. Skaar, Permanent Establishment (The Netherlands: Kluwer, 1991) pp. 529-536.

94 This was the wording of the provision in the 1980 UN Model. The current wording of the provision reads 
as follows: “The furnishing of services, including consultancy services, by an enterprise through employees 
or other personnel engaged by the enterprise for such purpose, but only if activities of that nature continue 
(for the same or a connected project) within a Contracting State for a period or periods aggregating more 
than 183 days in any 12-month period commencing or ending in the fiscal year concerned.”

95 It is worth pointing out that the 2008 update the OECD included reference to the so-called service 
permanent establishment in the Commentaries to its Article 5. See: Jean Schaffner, How Fixed is a 
Permanent Establishment (The Netherlands: Kluwer, 2013) pp. 105-115; Leonardo Freitas de Moraes e 
Castro, Controversial Topics in International Taxation: U.S.A, OECD & Brazil (Saarbrücken: Lambert 
Academic Publishing, 2014) pp. 112-116.
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of an enterprise of another contracting state. And, even if such 
person has no authority to conclude contracts in the name of the 
enterprise, if he habitually maintains in the first-mentioned state a 
stock of goods or merchandise from which he regularly delivers goods 
or merchandise on behalf of the enterprise, an agency permanent 
establishment is created.

•	 An insurance enterprise of a contracting state shall, except in regard 
to re-insurance, be deemed to have a permanent establishment in the 
other contracting state if it collects premiums in the territory of that 
other state or insures risks situated therein through a person other 
than an agent of an independent status.96

With the main features of Article 5 in the OECD and the UN Models in 
mind, we will now examine the impacts of each one on Brazil’s DTCs.97

In general, treaties signed by Brazil, with very small differences, follow 
Articles 5(1) and 5(2) of the OECD and the UN Models, which have the 
same wording.98 One significant difference among Brazilian DTCs is whether 
construction sites are listed in Article 5(2) or are mentioned in a separate Article 
5(3). Treaties signed with the following countries have an independent Article 
5(3) dealing with construction sites: Chile, China, Finland, Holland, Israel, 
México, Peru, Portugal, South Africa, South Korea, Turkey, and Ukraine.

The main goal in this chapter is to attempt to identify which model 
treaty has most influenced Brazil’s DTCs – the UN’s or the OECD’s. For 

96 According to Angharad Miller and Lynne Oats, “The reason for the inclusion of this provision is 
the ease with which a non-resident insurance company can establish a considerable client base in 
the source state through the activities of persons representing the foreign insurer on a part-time 
basis”, Angharad Miller & Lynne Oats, Principles of International Taxation, 3rd. Ed. (West Sussex: 
Bloomsbury Professional, 2012) p. 236. Also see: Michael Lennard, “The UN Model Tax Convention 
as Compared with the OECD Model Tax Convention – Current Points of Difference and Recent 
Developments” (2009) 15 (1) Asia-Pacific Tax Bulletin, p. 7.

97 For a general overview of Brazil’s treatment of permanent establishments see André de Souza 
Carvalho, “Brazilian Report” (2009) 94a Cahiers de Droit Fiscal International, pp. 151-167.

98 See: Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef 
Schuch & Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax 
Treaties (Cambridge: Cambridge University Press, 2012) p. 177; Jonathan Barros Vita, “As Convenções 
para evitar a Dupla Tributação Brasileiras: Técnicas de Negociação e Análise Estrutural Segundo os 
Modelos OCDE e ONU” (2010) 24 Revista Direito Tributário Atual, p. 308.
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example, the paragraphs below analyze how the country’s treaties deal with the 
characterization of construction sites as permanent establishments, which is 
one of the main differences between the two models. 

As previously noted, whereas the OECD Model requires a twelve-month 
period for a construction site to be considered a permanent establishment, the 
UN Model Convention reduces this amount of time to six months.

Of Brazil’s thirty-two DTCs, only the treaties with Turkey and Ukraine 
use the twelve-month period to recognize the existence of a permanent 
establishment. Treaties with Israel and Portugal establish a nine-month period. 
Lastly, the treaty with Ecuador does not establish any time requirement. The 
remaining conventions establish a six-month-period, in line with the UN 
Model. It is worth noting that even the agreements concluded before this model 
follow its provisions, reinforcing the position here supported that the rationale 
of the UN Model Convention already influenced the Brazilian policy of treaty-
making before its first version was published in 1980.

Therefore, it is clear that Brazilian DTCs follow the UN Model – or the 
rationale behind it – in trying to secure larger taxing powers for the source 
country by extending the rules of recognition of a permanent establishment.

Considering the alignment between Brazil’s treaties and the UN Model 
with respect to construction sites, the country’s DTCs would be expected to 
incorporate the UN Model’s service permanent establishment provision.

Indeed, Brazilian tax authorities have long defended a limited application 
of the business profits provision (Article 7 of both the UN and the OECD 
Models). Therefore, the service permanent establishment provision should be 
appealing for Brazil’s treaty negotiators. However, surprisingly enough, only the 
treaty with China has such a provision.

Brazil’s treaty practice regarding the application and interpretation of Article 
7 will be examined later in this study. However, a preliminary assessment of the lack 
of service permanent establishment provisions in Brazil’s treaties is possible.

Brazilian DTCs have other mechanisms to avoid the application of Article 
7, such as the characterization of technical services as royalties in the great 
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majority of the country’s tax treaties. Hence, if source taxation is secured, there 
is apparently no need for a specific service permanent establishment rule.99

Only two of Brazil’s treaties include the UN Model’s provision that 
extends the agency permanent establishment rule to situations where the agent 
has no power to sign contracts, even though a stock of goods or merchandise 
is maintained in the country. This is the case with the treaties signed with 
Ukraine and Trinidad and Tobago.

Finally, one interesting characteristic of Brazil’s DTCs is that a significant 
number have incorporated the UN Model provision regarding the characterization 
of a permanent establishment when a company from one contracting state collects 
premiums or insures risks situated in the territory of the other state through an 
agent who is not an independent agent. Fifteen out of Brazil’s thirty-two treaties 
have some form of insurance permanent establishment.100

The analysis of Article 5 is interesting as it shows that, to some extent, the UN 
Model exerts an influence on Brazil’s treaty policy – even in relation to conventions 
concluded before its enactment – even though it cannot be said that the country’s 
treaties are entirely based on this model. In fact, there are a considerable number of 
treaties that did not include the typical UN Model differences. 

Article 5 is an important piece of the puzzle of Brazil’s treaty practice. 
On the one hand, all Brazilian DTCs have a provision dealing with permanent 
establishment. On the other hand, the country has a long-standing tradition of 
ignoring the permanent establishment provisions in its treaties. 

1.3.7. Distributive Rules

As it has been analyzed in previous sections, the rules set forth in Articles 
1 to 4 of both the OECD and the UN Model Conventions are not crucial for 
the purposes of this research. In turn, the rule set forth in Article 5 of the 
Models already gives us an indication that, in fact, the greatest controversies 

99 See: Fernando de Man, “A Tributação de Serviços na Fonte e as Convenções Modelo: Renascimento 
dos Ideais do Artigo 14 OCDE” (2012) 27 Revista Direito Tributário Atual, p. 53.

100 See: Sergio André Rocha, et. al., “Tributação e Aplicação dos Tratados Sobre a Tributação da Renda 
e do Capital às Atividades de Resseguro”, Marcelo Magalhães Peixoto, et. al. (eds.), Tributação das 
Seguradoras: Questões Pontuais (São Paulo: MP Editora, 2014) p. 53. 
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between the Brazilian treaties and the OECD Model Convention will be the 
so-called “distributive rules”.101

It is known that one of the main objectives of the international conventions 
on taxation of income and capital is the allocation of taxing powers between the 
contracting states.102 According to Mercedes Pelaez Marques, “The main object of the 
DTCs, says V. González Poveda, is to provide rules for the distribution of taxes to which 
it refers, defining the taxing powers of each State for a specific income or a specific 
asset. In fact, the essential mechanism of the DTCs is to grant each Contracting State 
the right to tax certain categories of income or assets, with preference over the other 
State or with the exclusion of other State’s right to tax them.”103

This function of dividing taxing powers among the contracting states is 
mainly embodied in the aforementioned “distributive rules”, provided for in 
Articles 6 and 22 of the OECD and the UN Models. These are the articles 
that establish which of the two countries has the power to tax a certain type of 
income and, in case both have such power, if any limitation will be applied – 
restricted to the taxation of the source country.104

Considering the purposes of this chapter, it is possible to anticipate that the 
analysis of distributive rules is the key point to unveil the Brazilian policy of concluding 
tax treaties, since, as we have seen, the very emergence of the UN Model Convention 
has occurred to attract greater tax jurisdiction for the source country.

101 On the concept of distributive rules, see: Michael Lang, Introduction to the Law of Double Taxation 
Conventions (Wien: Linde, 2010) p. 65; Klaus Vogel, “Introduction”, Klaus Vogel (ed.), On Double 
Taxation Conventions, 3rd Ed. (The Netherlands: Kluwer Law International, 1998) pp. 30-31.

102 Cf. Sergio André Rocha, Interpretação dos Tratados para Evitar a Bitributação da Renda, 2nd Ed. (São 
Paulo: Quartier Latin, 2013) pp. 78-82.

103 Mercedes Pelaez Marques, El Convenio Hispano-Argentino (Buenos Aires: Quorum, 1998) p. 15.

104 See: Alberto Xavier, Direito Tributário Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) 
pp. 621-623.
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1.3.8. Income from Immovable Property (Article 6)

As noted by Ekkehart Reimer, “Compared to other distributive rules, 
Article 6 of the OECD Model has been subject to relatively few changes and 
amendments over the decades.”105

The general rule underlying this article is that the location of immovable 
property is a legitimate connecting factor for legitimate income taxation. 

According to the UN Commentary to its Model Convention, “Article 6 
of the United Nations Model Convention reproduces Article 6 of the OECD 
Model Convention with exception of the phrase ‘and to income from immovable 
property used for the performance of independent personal services’ which 
appears at the end of paragraph 4 of the United Nations Model Convention”.106

It is worth pointing out that until 2000, the OECD Model also had this 
provision referring to “income from immovable property used for the performance 
of independent personal services”. This reference was excluded when Article 14 
(Independent Personal Services) was excluded from the OECD Model.

Brazil has formalized its position that it will keep Article 14 in its treaties, 
stating that “Reservation is also made with respect to all the corresponding 
modifications in the Articles and the Commentaries, which have been modified 
as a result of the elimination of Article 14.”107

In light of the purposes of this research, with regard to Article 6 we will 
focus on the analysis of Brazil’s treaties so as to identify how the country’s DTCs 
have dealt with income from immovable property. Especially, we will examine 
how the matter was treated in Brazil’s treaties signed after the 2000 update to 
the OECD Model, when it started to have different wording from the UN Model.

During this period, Brazil signed ten treaties – including the update to 
the Brazil-Belgium DTC. Of these ten, those with Belgium (amendment), 
Israel, Portugal, Ukraine, and Venezuela do not include the provision regarding 

105 Ekkehart Reimer, “Income from Immovable Property (Article 6 OECD Model Convention)”, Michael 
Lang, et. al. (eds.), Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax 
Treaty Law and Possible Alternatives (The Netherlands: Kluwer, 2008) p. 1.

106 United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York, United Nations, 2011) p. 137. 

107 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 465.
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independent personal services – although these treaties include Article 14. The 
other five DTCs – signed with Chile, México, South Africa, Trinidad and Tobago, 
and Turkey – have kept the reference to independent personal services in Article 6. 

The five treaties signed after 2000 that did not make reference to 
independent personal services included: three European countries, two of 
which are OECD Members (Belgium and Portugal); Israel, which, at the time 
of the signing of the treaty with Brazil was not yet an OECD member; and 
Venezuela. In reviewing this list, perhaps the major surprise is the wording of 
the treaty with Venezuela, which would be expected to be based on the UN 
Model Convention. On the other hand, the other five countries whose treaties 
included such provision are developing countries.

Nevertheless, the data extracted from the analysis of Brazil’s treaties once 
again demonstrate that there is clearly some level of influence of the UN Model 
Convention – or its rationale – on Brazil’s treaty policy. However, in this case, 
such influence is more evident in treaties signed with other developing countries.

1.3.9. Business Profits (Article 7)

Article 7 of both the OECD and UN Model Conventions establishes the 
general rule that active income derived from activities carried out directly – 
without the intervention of a permanent establishment – by a person resident 
of a contracting state will be taxed only in that state.108

This approach is sometimes presented as a basic principle of international 
taxation. In order to appreciate the importance attributed to this article by the 
OECD, it is worth noting the following excerpt from its Commentaries to the 
Model Convention.

“1. This Article allocates taxing rights with respect to the business profits 
of an enterprise of a Contracting State to the extent that these profits are 
not subject to different rules under other Articles of the Convention. It 

108 See: Reuven S. Avi-Yonah & Kimberly A. Clousing, “Business Profits (Article 7 OECD Model 
Convention)”, Michael Lang, et. al. (eds.), Source Versus Residence: Problems Arising from the Allocation 
of Taxing Rights in Tax Treaty Law and Possible Alternatives (The Netherlands: Kluwer, 2008) p. 9; Brian 
J. Arnold, “Defining the Term ‘Business’ for Purposes of Tax Treaties”, Philip Baker & Catherine Bobbet 
(eds.), Tax Polymath: A Life in International Taxation (The Netherlands: IBFD, 2010) p. 133.
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incorporates the basic principle that unless an enterprise of a Contracting 
State has a permanent establishment situated in the other State, the 
business profits of that enterprise may not be taxed by that other State 
unless these profits fall into special categories of income for which other 
Articles of the Convention give taxing rights to that other State.”109

The commentary speaks of the “basic principle” of permanent 
establishment110 as if, in fact, this were an absolute and universal criterion 
for allocating taxing powers, rather than simply a model that protects certain 
interests of developed countries. Maimilian Gröl pointed out that for both the 
OECD and the UN Models “The existence of a permanent establishment is the 
decisive condition for the taxation of business activities and capital linked to 
such activities”111 Ekkehart Reimer speaks of Article 7 as “the fundamental stone 
to allocate taxing powers in the field of corporate taxation”.112 Even Brazilian 
authors, such as Marcos André Vinhas Catão, incorporated the international 
discourse to affirm that Article 7 is one of the pillars of DTCs.113 In more recent 
work, this author, writing together with Raquel de Andrade Vieira Alves, 
was even more emphatic, stating that, “Except for what we do not know, and 
starting from the main international body in the field of international taxation 

109 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2010) p. 130.

110 See: Alexander Hemmelrath, “Article 7. Business Profits”, Klaus Vogel (ed.), On Double Taxation Conventions 
(The Netherlands: Kluwer Law International, 1998) pp. 399-400; José Manuel Calderón Carrero, “Artículo 
7. La Tributación de los Beneficios Empresariales”, José Ramón Ruiz Garcia & José Manuel Calderón Carrero 
(eds.), Comentarios a los Convenios para Evitar la Doble Imposición y Prevenir la Evasión Fiscal Concluidos 
por España (A Coruña: Fundación Pedro Barrié de la Maza, 2004) p. 414; Carlo Garbarino, Manuale di 
Tassazione Internazionale (IPSOA, 2005) p. 163. On the “principle” of the permanent establishment, in the 
view of Brazilian jurists, see: Alberto Xavier, Direito Tributário Internacional do Brasil, 7th Ed. (Rio de Janeiro: 
Forense, 2010) pp. 551-552; Paulo Caliendo, Estabelecimentos Permanentes em Direito Tributário Internacional 
(São Paulo: Revista dos Tribunais, 2005) pp. 83-93. 

111 Maximilian Görl, “Article 5. Permanent Establishment”, Klaus Vogel (ed.), On Double Taxation 
Conventions, 3rd Ed. (The Netherlands: Kluwer Law International, 1998) p. 280.

112 Ekkehart Reimer, “Article 7. Business Profits”, Ekkehart Reimer & Alexander Rust (eds.), Klaus Vogel 
on Double Taxation Conventions, 4th Ed. (The Netherlands: Kluwer, 2015) v. I, p. 501.

113 Marcos André Vinhas Catão, “A Tributação da Prestação Internacional de Serviços”, Demes Britto & 
Marcos Paulo Caseiro (eds.), Direito Tributário Internacional Teoria e Prática (São Paulo: Revista dos 
Tribunais, 2014) p. 241.
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(OECD), there is doctrine which does not affirm that Article 7 of the treaties is 
one of the pillars of the Conventions to Avoid Double Taxation”.114

Francisco Dornelles has described well the position of developing countries 
regarding the general rule that the source country is able to tax business profits 
only where there is a permanent establishment.

“The second principle represents a serious restriction on the source 
principle. Such principle, when accepted without restriction, involves 
the taxation of the profits of the enterprise in the State where the 
profit-making activity is carried out, irrespective of the permanent or 
occasional character of such activity. By adopting the principle of the 
need for the existence of a permanent establishment to allow the exercise 
of the taxing rights of the State which is the source of the profits, the 
source State only manages to tax those activities carried on regularly 
and with a high degree of integration with the said State. It is the own 
[UN’s] Committee of Experts which acknowledges that:

‘The principle of permanent establishment exempts from taxation at 
source not only occasional business transactions but also continued 
business activities which do not imply the essence of a permanent 
establishment in the State of origin.’

“At this stage we arrive at a most important conclusion: the institution 
of the ‘permanent establishment’, although generally recognized as an 
expression of the source principle, is, in reality, much more linked to 
the principle of domicile than to any other. In effect, the institution in 
question constitutes a version, applicable to corporate enterprises, of the 
permanent residence rule, which is one of the indicators of the domicile 
principle in relation to individuals.”115

Article 7 of the OECD and UN Models do not have the same wording, 
and the differences became greater after the 2010 Update to the OECD Model, 
which changed Article 7 significantly.116 However, surprisingly enough, Article 

114 Marcos André Vinhas Catão & Raquel de Andrade Vieira Alves, “A Tributação de Serviços e os Elementos 
de Conexão no Direito Tributário Internacional”, Sergio André Rocha & Heleno Tôrres (eds.), Direito 
Tributário Internacional: Homenagem ao Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) p. 459.

115 Francisco Neves Dornelles, “O Modelo ONU para Eliminar a Dupla Tributação da Renda, e os Países em 
Desenvolvimento”, Agostinho Toffoli Tavolaro, Brandão Machado, & Ives Gandra da Silva Martins (eds.), 
Princípios Tributários no Direito Brasileiro e Comparado (Rio de Janeiro: Forense, 1988) pp. 207-208.

116 See: Mary Bennett, “Article 7 – New OECD Rules for Attributing Profit to Permanent Establishments”, 
Dennis Weber & Stef van Weeghel (eds.), The 2010 OECD Updates (The Netherlands: Kluwer, 2011) 
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7 in Brazil’s treaties is based on the OECD Model, not the UN Model.117 This is 
particularly surprising if one considers that the differences between the models 
are meant to secure more taxing powers for the source country, which is one of 
the goals of Brazil’s treaty policy.

Luís Eduardo Schoueri and Natalie Matos Silva reached the same 
conclusion about Article 7 of Brazilian DTCs. In their words, “Considering 
Article 7 of the OECD Model as a whole, most Brazilian tax treaties adopt its 
wording with the exclusion of paras. 4 and 6 and, as expressed in the positions 
on Article 7, without the words ‘whether in the State in which the permanent 
establishment is situated or elsewhere’ found in Article 7 (3) relating to the 
deduction of expenses in the determination of the profits of the PE.”118

If the OECD Model inspired Article 7 of Brazil’s treaties, it is important to point 
out that Brazil has a position essentially that the country reserves its right to use in 
its treaties article 7 with the wording before the 2010 Update to the Model, subject to 
Brazil’s position about that version of the Model.119 Moreover, as already mentioned, 
Brazil also reserves its right to continue including Article 14 in its treaties.120

The scenario described above raises the question why Brazil, which is 
a country that clearly favors source taxation, did not follow the UN Model 
in this case. There may be an even more intriguing question, which would 
be the reason why Brazil includes Article 7 in its treaties. Indeed, this article 
is at the heart of the policy that supports residence-based taxation for profits 

pp. 21-36; Hans Pijl, “The 2010 Elimination of Article 7-3 (1963): Rise and Fall of an Article”, Dennis 
Weber & Stef van Weeghel (eds.), The 2010 OECD Updates (The Netherlands: Kluwer, 2011) pp. 37-49.

117 About Article 7 in the UN Model, see Michael Lennard, “The UN Model Tax Convention as 
Compared with the OECD Model Tax Convention – Current Points of Difference and Recent 
Developments” (2009) 15 (1) Asia-Pacific Tax Bulletin, p. 7. 

118 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 177. Also see: Ricardo Lobo Torres. Planejamento 
Tributário (Rio de Janeiro: Elsevier, 2012) pp. 70-71.

119 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 464. As Carlos Gutiérrez 
points out, from the countries referred to as “BRICS” only Russia has no similar reservation. (Cf., Carlos 
Gutiérrez, “The UN Model and the BRICS Countries — Another View”. Carlos Gutiérrez & Andreas 
Perdelwitz (eds.), Taxation of Business Profits in the 21st Century (Amsterdam: IBFD, 2013) p. 313.

120 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 465.
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earned through activities developed without intermediation by a permanent 
establishment – in the absence of a more specific provision in the Convention.

The answer to this question can be found after careful analysis Brazil’s 
treaty policy. 

Some of the main categories of income applicable to Article 7 are: (a) 
rentals; (b) provision of corporate services; (c) insurance and re-insurance; and 
(d) the sale of goods.121

With respect to the first category – as demonstrated below in our comments 
on Article 12 – Brazil’s treaties follow Article 12 of the UN Model, in that they 
include the right to use any industrial, commercial, or scientific equipment in 
the definition of royalties.122 Therefore, payments for the rental of equipment 
by non-residents are generally treated as royalties and are outside the scope 
of Article 7. (As will be explained later, Article 12 in Brazil’s treaties allows 
taxation by the source country.)

Regarding the provision of technical services, the majority of Brazil’s 
treaties have a specific provision in their protocols establishing that such 
services will be taxed as royalties. The exceptions are those treaties signed with 
Austria, Finland, France, Japan, and Sweden. Brazil has a very broad definition 
of technical services,123 in most cases the payment for services are treated as 

121 Brian J. Arnold summarized the types of “businesses” for which profits are taxable under Article 7. See: 
Brian J. Arnold, “Defining the Term “Business” for Purposes of Tax Treaties”, Philip Baker & Catherine 
Bobbet (eds.), Tax Polymath: A Life in International Taxation (The Netherlands: IBFD, 2010) p. 133.

122 See: Sergio André Rocha, “Tributação dos Pagamentos pela Locação de Bens Móveis nos Tratados Tributários 
Celebrados pelo Brasil”, Ana Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen 
Murayama (eds.), Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 373-383.

123 See: Article 17 of Normative Ruling No. 1,455/14. For a critique of the definition of technical service 
in this Normative Instruction, see: Roberto Duque Estrada & Luna Salame Pantoja Schioser, “A 
Indevida Ampliação do Conceito de “Serviço Técnico” por Atos Administrativos e a Violação das 
Normas de Competência Exclusiva nos Tratados Contra Dupla Tributação”, Ana Paula Saunders, 
Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de Tributação 
Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 283-306; Alberto Xavier, Direito Tributário 
Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) pp. 653-655. For an analysis of 
the distinction between technical and non-technical services, see: Heleno Taveira Tôrres, “A 
Qualificação dos Serviços não Técnicos como Lucros de Empresas nas Convenções para Evitar a 
Dupla Tributação”, Sergio André Rocha & Heleno Tôrres (eds.), Direito Tributário Internacional: 
Homenagem ao Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) pp. 258-262.
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royalties – at least in the view of Brazilian tax authorities.124 This topic will be 
more carefully analyzed later.

Concerning insurance and reinsurance, we have already commented that, 
although the wording of Article 5 is not uniform in the Brazilian treaties, in 
several cases they follow the UN Model with regard to the taxation of these 
activities.125 Thus, many of Brazil’s treaties recognize that the payment of 
insurance or reinsurance premiums by a resident in Brazil characterizes a 
permanent establishment in the country, therefore authorizing taxation at source.

Finally, with respect to the sales of goods, since they are not subject to 
withholding taxation in Brazil, they are not a concern in Brazil’s treaty policy.

Considering these comments, it is reasonable to assume that – from a 
treaty making perspective – Brazil is little concerned with the exclusive 
taxing powers of the state of residence per article 7. This reduces the effects of 
including the so-called “permanent establishment principle”, since there is in 
fact no alignment between the Brazilian Conventions and the OECD Model 
Convention. Thus, to follow the wording of Article 7 used in the OECD Model, 
considering the Brazilian policy, does not mean to adopt its foundation, nor to 
accept its consequences.

1.3.10. Shipping, Inland Waterways Transport,  
and Air Transport (Article 8)

Alberto Xavier points out that, “The profits of shipping and air shipping 
companies have traditionally raised complex problems regarding the allocation 
of taxing powers, concerning international traffic, which is the term by which 
any voyage of a ship or aircraft operated by an enterprise of a Contracting 
State is used, except when it occurs exclusively between places of the other 
Contracting State.”126

124 See: Interpretative Act No. 5 of 2014.

125 See: item 1.3.6 above.

126 Alberto Xavier, Direito Tributário internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) p. 670.
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Article 8 of the OECD Model has kept the same wording today as the 
1977 Update.127 The 1980 version the UN Model has provided for two different 
versions of Article 8: 8A and 8B. Article 8A of the UN Model is equal to 
Article 8 of the OECD Model. Therefore, from the perspective of this analysis, 
it is worth determining whether any of Brazil’s treaties adopt Article 8B of the 
UN Model. Otherwise it will not be possible to comment on the country’s 
adherence to either of the models.

Brazil has only one reservation to Article 8(2) of the OECD Model: the 
country reserves its “right not to extend the scope of the Article to cover 
inland waterways transportation in bilateral conventions and is free to make 
corresponding modifications to paragraph 3 of Articles 13, 15 and 22.”128

As noted by Luís Eduardo Schoueri and Natalie Silva, Brazil’s treaties do 
not have a uniform wording of Article 8.129 However, after reviewing all thirty-two 
Brazilian treaties, we have not found any DTC that includes the wording of Article 
8B of the UN Model. Therefore, the analysis of Article 8 is worthless for the purposes 
of examining the influence of the OECD and the UN Models on Brazil’s treaties.

1.3.11. Associated Enterprises (Article 9)

Regarding paragraphs 1 and 2, Article 9 has the same wording in both 
the OECD and the UN Models – paragraph 2 was included in Article 9 of the 
OECD Model in the 1977 Update.130 The difference between the models is in 
the existence of a third paragraph in Article 9 of the UN Model, which was 
included in its 2001 Update and limits the application of Article 9(2). 

127 See: Margherita Cutrera, “Shipping, Inland and Waterways Transport and Air Transport”, Thomas 
Ecker & Gernot Ressler (eds.), History of Tax Treaties: The Relevance of the OECD Documents for the 
Interpretation of Tax Treaties (Wien: Linde, 2011) pp. 379-380.

128 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 471.

129 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 178.

130 For comments on the history of Article 9, see: Martin Lehner, “Article 9: Associated Companies”, 
Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: The Relevance of the OECD Documents 
for the Interpretation of Tax Treaties (Wien: Linde, 2011) pp. 396-403.
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Brazil has a reservation regarding Article 9 of the OECD Model, stating 
that the country reserves its right not to include Article 9(2) in its conventions.131 
This provision, in the words of Heleno Tôrres, “seeks to avoid ‘double economic 
taxation’, by creating a bilateral adjustment mechanism so that the State that has 
taxed the income in the first place makes the necessary adjustments to avoid double 
taxation”.132 And, in fact, Brazil has not included this provision in any of its treaties. 

If Article 9(3) of the UN Model is a limitation on Article 9(2), and if Article 
9(2) is not present in the country’s DTCs, then Article 9(3) will not be found 
in Brazilian treaties. Hence, the analysis of Article 9 may prove irrelevant for 
purposes of establishing which model has most influenced Brazil’s treaty policy.

1.3.12. Dividends (Article 10)

The allocation of taxing powers between the source state and the residence 
state regarding dividends is a controversial issue. As noted by Stef van Weeghel, “Even 
though the OECD defends the right of the country of residence to tax dividends, it 
does not provide a clear argument against their exclusive taxation at source.”133

The original version of Article 10 in the OECD’s Model Convention read 
as follows:

“1. Dividends paid by a company which is a resident of a Contracting State 
to a resident of the other Contracting State may be taxed in that other State.

“2. However, such dividends may be taxed in the Contracting State of 
which the company paying the dividends is a resident, and according to 
the law of that State, but the tax so charged shall not exceed:

131 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 472.

132 Heleno Taveira Tôrres, Direito Tributário Internacional: Planejamento Tributário e Operações 
Transnacionais (São Paulo: Revista dos Tribunais, 2001) p. 309. Also see: Moris Lehner, “Article 
9. Associated Enterprises”, Klaus Vogel (ed.), On Double Taxation Conventions, 3rd Ed. (The 
Netherlands: Kluwer Law International, 1998) p. 553; Georg Kofler, “Article 9. Associated 
Enterprises”, Ekkehart Reimer & Alexander Rust (eds.), Klaus Vogel on Double Taxation Conventions, 
4th Ed. (The Netherlands: Kluwer, 2015) v. I, pp. 622-623.

133 Stef van Weeghel, “Dividends (Article 10 OECD Model Convention)”, Michael Lang, et. al. (eds.), 
Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty Law and 
Possible Alternatives (The Netherlands: Kluwer, 2008) p. 64.
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“a) 5 per cent of the gross amount of the dividends if the recipient is a 
company (excluding partnership) which holds directly at least 25 per 
cent of the capital of the company paying the dividends;

“b) in all other cases, 15 per cent of the gross amount of the dividends.

 “The competent authorities of the Contracting States shall by mutual 
agreement settle the mode of application of this limitation.

“This paragraph shall not affect the taxation of the company in respect 
of the profits out of which the dividends are paid.

“3. The term “dividends” as used in this Article means income from 
shares, ‘jouissance’ shares or ‘jouissance’ rights, mining shares, founders’ 
shares or other rights, not being debt-claims, participating in profits, as 
well as income from other corporate rights assimilated to income from 
shares by the taxation law of the State of which the company making 
the distribution is a resident.

“4. The provisions of paragraphs 1 and 2 shall not apply if the recipient 
of the dividends, being a resident of a Contracting State, has in the 
other Contracting State, of which the company paying the dividends is 
a resident, a permanent establishment with which the holding by virtue 
of which the dividends are paid is effectively connected. In such a case, 
the provisions of Article 7 shall apply.

“5. Where a company which is a resident of a Contracting State derives 
profits or income from the other Contracting State, that other State may 
not impose any tax on the dividends paid by the company to persons 
who are not residents of that other State, or subject the company’s 
undistributed profits to a tax on undistributed profits, even if the 
dividends paid or the undistributed profits consist wholly or partly of 
profits or income arising in such other State.”

Throughout the years, the most significant change to the OECD Model was 
the inclusion of the reference to the beneficial owner concept included in the 1977 
Update.134 The original 1980 UN Model already had that reference. Some Brazilian 
treaties have included the beneficial ownership requirement.135 However, since both 
models include a beneficial ownership provision, this is not relevant for our analysis.

134 See: Nicolás May, “Dividends”, Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: The 
Relevance of the OECD Documents for the Interpretation of Tax Treaties (Wien: Linde, 2011) p. 432. 

135 See: Sergio André Rocha, “Treaty Shopping and Beneficial Ownerhip under Brazil’s Tax Treaties” 
(2012) 66 (7) Bulletin for International Taxation, pp. 351-360; Leonardo Freitas de Moraes e Castro, 
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The greatest difference between the OECD and the UN Models is that 
the OECD Model fixes source country taxing powers at 5% when the beneficial 
owner of the dividends directly holds at least 25% of the capital of the company 
paying the dividends and at 15% in all other cases. In contrast, the UN Model 
does not establish any cap for the taxation at source, which should be the 
object of negotiation between the contracting states. According to the UN 
Commentaries to its Model Convention:

“The former Group of Experts was unable to reach a consensus on the 
maximum tax rates to be permitted in the source country. Members 
from the developing countries, who basically preferred the principle of 
the taxation of dividends exclusively in the source country, considered 
that the rates prescribed by the OECD Model Convention would entail 
too large a loss of revenue for the source country. Also, although they 
accepted the principle of taxation in the beneficiary’s country of residence, 
they believed that any reduction in withholding taxes in the source 
country should benefit the foreign investor rather than the treasury of the 
beneficiary’s country of residence, as may happen under the traditional 
tax-credit method if the reduction lowers the cumulative tax rate of the 
source country below the rate of the beneficiary’s country of residence.”136

Brazil only has one reservation to this article in the OECD Model 
Convention. Regarding Article 10(5), Brazil “reserves the right to levy withholding 
tax on profits of a permanent establishment at the same rate of tax as is provided 
in paragraph 2, as is the traditional rule in the Brazilian income tax system”.137

None of Brazil’s treaties has the wording of the OECD Model. Upholding 
the position of many developing countries, Brazil seeks to secure larger taxing 
powers on dividends in comparison to those guaranteed by the referenced model. 
Most of the country’s most recent DTCs allow Brazil to tax dividends up to 
10%, when the non-resident holds at least 25% participation in the capital of the 
Brazilian company, and allows taxation up to 15% in all other cases. This is the 
case of the treaties signed with Chile, Israel, Portugal, South Africa, Trinidad 

Planejamento Tributário Internacional: Conceito de Beneficiário Efetivo nos Acordos Contra a Bitributação 
(São Paulo: Quartier Latin, 2015) pp. 226-231.

136 United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York: United Nations, 2011) p. 178.

137 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 474.
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and Tobago, Turkey, and Ukraine. Treaties with Peru and Venezuela also provide 
for 10% or 15% rates; however, they require a 20% shareholding participation. 
Rates in the Brazil-México treaty are 10% and 20%, but application of the former 
requires 15% participation in the capital of the Brazilian company. The DTC 
with Luxembourg allows the source country to tax dividends at 15%, in the case 
of a participation of at least 10%, or 25% in all other cases. The Brazil-Belgium 
treaty also requires a 10% participation for taxation at source at 10%, and applies 
a 25% rate in all other cases. In the treaty with Canada, there are no limits to 
dividend taxation at source unless the non-resident holds at least 10% of the 
capital of the paying company. In this case, dividend taxation at source is capped 
at 15%. The majority of Brazil’s treaties establish only one rate limiting dividend 
taxation, at 10%,138 12,5%,139 15%,140 or 25%.141 Finally, the treaty with Argentina 
does not establish any limit for dividend taxation at source.

As pointed out by Luís Eduardo Schoueri and Natalie Matos Silva, most of 
Brazil’s treaties were signed when the country taxed dividends at source at 25%.142 
Therefore, in its first treaties, there were important revenue-driven considerations 
for Brazil in pursuing larger source-country taxing powers. Since 1996,143 Brazil 
has ceased taxing the payment of dividends. Therefore, the withholding tax limit 
in accordance with the treaty has become less important than before.

Accordingly, it is clear that Article 10 of Brazil’s DTCs moves away from 
the influence of the OECD Model, instead applying the leeway of the UN 
Model Convention to use higher rates for taxing dividends at source in its 
DTCs, even in the case of treaties signed before the Model’s first version.

138 Finland.

139 Japan.

140 Austria, China, the Czech Republic, Ecuador, France, Holland, Hungary, India, Italy, Norway, the 
Slovak Republic, South Korea, and Spain.

141 Denmark.

142 Luís Eduardo Schoueri and Natalie Matos Silva, “Brazil”. Michael Lang, Pasquale Pistone, Josef 
Schuch & Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax 
Treaties (Cambridge: Cambridge University Press, 2012) p. 182.

143 See Law No. 9,249 of 1996, Article 10.
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1.3.13. Interest (Article 11)

Some of the prior comments about Article 10 are also applicable in 
analyzing Article 11. The division of taxing powers between the source country 
and the residence country regarding interest points out the divergent goals 
between developing and developed countries in the signing of tax treaties.144

As with article 10, the major difference between the OECD Model and the UN 
Model is that the former caps taxation at the source state at 10%, while the latter 
leaves the limit of source taxation open to negotiation between treaty partners.145

Brazil has a reservation against the cap provided for in the OECD Model.146 
And, in general, Brazil’s treaties do not include the 10% cap.147 Thus, one could 
argue that the country’s treaties follow the UN Model in this respect – even the 
ones signed before 1980 when it was published.

However, in analyzing Article 11 in Brazil’s DTCs the definition of interest 
is an interesting factor. 

Article 11(3) of the 1963 OECD Model defined interest as “income 
from Government securities, bonds or debentures, whether or not secured by 
mortgage and whether or not carrying a right to participate in profits, and debt-
claims of every kind as well as all other income assimilated to income from 
money lent by the taxation law of the State in which the income arises”.

144 See: Robert Danon, “Interest (Article 11 OECD Model Convention)”, Michael Lang, et. al. (eds.), 
Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty Law and 
Possible Alternatives (The Netherlands: Kluwer, 2008) p. 83.

145 See: Kelvin Holmes, International Tax Policy and Double Tax Treaties (The Netherlands, IBFD, 
2007) p. 245; Paulo Cesar Teixeira Duarte Filho, “Os Juros nos Acordos Internacionais Celebrados 
pelo Brasil para Evitar Dupla Tributação”, Alexandre Luiz Moraes do Rego Monteiro, et. al. (eds.), 
Tributação, Comércio e Solução de Controvérsias Internacionais (São Paulo: Quartier Latin, 2011) p. 
115; United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York: United Nations, 2011) p. 192.

146 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 475.

147 In general, Brazil’s treaties establish a 15% cap for source taxation of interest. Some treaties have 
lower rates for loans granted to finance the acquisition of industrial equipment or exempt from 
taxation interest payments made to the other contracting State – even when the payment is made to 
a public bank. The exceptions are the treaty with Japan, which establishes a 12.5% cap and the treaty 
with Argentina, which does not establish any limit.
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According to Daniel Fuentes Hernandez, during debates about the wording 
of Article 11(3), Working Party 11 “preferred to provide a definition entirely 
independent from national laws”.148 Following this orientation, the OECD 
Model excluded any reference to domestic law of the contracting states. The 
1980 UN Model Convention, from the beginning, did not include a definition 
of interest similar to that of the domestic law. 

It is interesting to note that most of Brazil’s treaties have the 1963 OECD Model 
provision – that is to say, they include the definition of income which the contracting 
states’ domestic laws characterize as interest. The only Brazilian treaties that do not 
include this provision are those signed with China, Finland, and Ukraine. 

In this case, the preference for the use of the OECD Model of 1963 seeks 
to retain normative powers for the definition of what interest is, and it is in line 
with the Brazilian policy.149

Luís Eduardo Schoueri and Natalie Matos Silva uphold the position that, 
“The relevance of such provision is due to a particularity of the Brazilian tax 
system, which, according to Law No. 9,249/95, stipulates that type of interest 
paid as remuneration on the company’s equity (‘ juros sobre o capital próprio’).”150

This is not a unanimous position, since several authors argue that interest 
on equity must be qualified as dividends in the Brazilian treaties. Alberto 
Xavier, for instance, argued that, “It is our opinion that (always assuming that 
there is no conventional provision to the contrary) the direct subsumption 
of ‘interest on net equity’ in the concept of dividend, thus considering the 
income from equity investments, overrides the conventional provisions that 
lead to a subsidiary reference to the lex fori, in order to equate any other income 

148 Daniel Fuentes Hernandez, “Interest”, Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: The 
Relevance of the OECD Documents for the Interpretation of Tax Treaties (Wien: Linde, 2011) p. 461.

149 See: Ramon Tomazela Santos, Os Instrumentos Financeiros Híbridos à Luz dos Acordos de Bitributação 
(Rio de Janeiro: Lumen Juris, 2017) pp. 136-139.

150 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 185. Also see: Alberto Xavier, Direito Tributário 
Internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) pp. 607-608; Sergio André Rocha & 
Marcio Seixas Vianna, “Tributação e Aplicação das Convenções sobre a Tributação da Renda e do 
Capital ao Pagamento de Juros sobre Capital Próprio”, Leonardo Freitas de Moraes e Castro (ed.), 
Mercado Financeiro e de Capitais: Regulação e Tributação (São Paulo: Quartier Latin, 2015) p. 1301.
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assimilated to the income of amounts borrowed by the tax law of the State from 
which the income comes to interest.”151

However, it should be noted that interest on net equity was created only 
in 1995, with the entry into force of Law No. 9,249/95 (Article 9). As the pre-
1995 conventions already had a rule inspired by Article 11(3) of the OECD 
Model of 1963, it should be noted that the Brazilian fiscal policy was focused 
on including in the concept of “interest” any income that is treated as such in 
domestic legislation.

Since the OECD has not included this provision in its model since 1977, 
the fact that Brazil, in its international treaty-making policy, follows the OECD 
Model of 1963 is not indicative of a greater influence of the OECD Model on 
the Brazilian conventions. In fact, it seems once again that the Brazilian policy 
rests on protecting its taxing power interests.

In light of the above, it is possible to conclude, once again, that the 
conventions concluded by Brazil in relation to Article 11 are closer to the UN 
Model Convention – even those that precede it – than to the OECD Model 
and actually goes beyond the former in protecting its taxing powers.

1.3.14. Royalties (Article 12)

The fundamental difference between Article 12 in the OECD Model and 
that in the UN Model is that the former establishes that royalty income can 
only by taxed by the residence country, while the UN Model allows taxation 

151 Alberto Xavier, Direito Tributário Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) p. 716. 
In the same sense, defending the qualification of interest on net equity as dividends in the Brazilian 
treaties, see: Sergio André Rocha & Márcio Seixas Vianna, “Tributação e Aplicação das Convenções 
sobre a Tributação da Renda e do Capital ao Pagamento de Juros sobre o Capital Próprio”, Leonardo 
Freitas de Moraes e Castro (ed.), Mercado Financeiro e de Capitais: Regulação e Tributação (São Paulo: 
Quartier Latin, 2015) p. 1.301; Renata Emery, “A Qualificação dos Juros sobre Capital Próprio nos 
Tratados Brasileiros e o Entendimento Firmado pelo STJ no REsp. n° 1.200.492 em Matéria de PIS e 
COFINS”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-
BEPS (Rio de Janeiro: Lumen Juris, 2016) v. I, p. 158; Cristina Cezar Bastianello, “Juros Sobre Capital 
Próprio, Natureza Jurídica e tratamento conferido pela lei interna e pelos tratados para evitar a dupla 
tributação internacional firmados pela República Federativa do Brasil”, Heleno Taveira Tôrres (ed.), 
Direito Tributário Internacional Aplicado (São Paulo: Quartier Latin, 2005) v. III, p. 762.
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at the source country.152 In his review of reports from thirty-seven countries, 
Pasquale Pistone says, “Bilateral treaties around the world undoubtedly show 
that the influence of the OECD Model royalties clause is more the exception 
than the rule. The UN royalties’ clause is instead the main point of reference 
for bilateral tax treaty clauses on royalties, which are often accompanied by 
additional dedicated provisions.”153

As an example of what he calls dedicated provisions, Pistone mentions the 
case of India. In his words, “Indian tax treaties usually include a separate clause 
on fees for technical services, which more closely reflects the tax treaty policy of 
that country concerning the narrowing down of the business profits provision.” 
The author further argues that “Technical services are otherwise frequently 
included in the royalties’ article (in particular with developing countries: see 
reports from Colombia, Finland, Germany, Slovenia and Spain).”154 

152 See: Reinhard Póllath, “Article 12. Royalties”, Klaus Vogel (ed.), On Double Taxation Conventions, 
3rd Ed. (The Netherlands: Kluwer Law International, 1998) pp. 770-771; Eric Kemmeren, “Article 12. 
Royalties”, Ekkehart Reimer & Alexander Rust (eds.), Klaus Vogel on Double Taxation Conventions, 
4th Ed. (The Netherlands: Kluwer, 2015). v. I, pp. 980-981.

153 Pasquale Pistone, “General Report”, Michael Lang, Pasquale Pistone, Josef Schuch & Claus Staringer 
(eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties (Cambridge: 
Cambridge University Press, 2012) p. 21.

154 Pasquale Pistone, “General Report”, Michael Lang, Pasquale Pistone, Josef Schuch & Claus Staringer 
(eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties (Cambridge: Cambridge 
University Press, 2012) p. 21. Jonathan Schwarz also makes reference to the trend of developing 
countries pursuing the taxation of technical services, sometimes including them in the scope of Article 
14. See: Jonathan Schwarz, Schwarz on Tax Treaties, 2nd Ed. (London: CCH, 2011) p. 171. Also see 
Kevin Holmes, International Tax Policy and Double Tax Treaties (The Netherlands: IBFD, 2007) p. 
271; João Francisco Bianco & Ramon Tomazela Santos, “A Mudança de Paradigma: o Artigo 70 dos 
Acordos de Bitributação e a Superação da Dicotomia Fonte Versus Residência”, Sergio André Rocha & 
Heleno Tôrres (eds.), Direito Tributário Internacional: Homenagem ao Professor Alberto Xavier (São Paulo: 
Quartier Latin, 2016) p. 329; Victor Thuronyi, “Tax Treaties and Developing Countries”, Michael Lang, 
et. al. (eds.), Tax Treaties: Building Bridges Between Law and Economics (Amsterdam: IBFD, 2010) p. 447.
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Brazil’s treaties follow this trend – to tax royalties at source155 – which is 
supported by Reuven Avi-Yonah’s position that, “Royalties represent income 
from exploiting the market and should be subject to tax at source (contrary to 
current OECD norm).”156

Furthermore, the treaties signed by Brazil, like the ones signed by 
India, have provisions which include technical services and technical 
assistance in the scope of Article 12. As a matter of fact, twenty-seven 
out of the country’s thirty-two DTCs include a provision in their protocols 
establishing that technical services and technical assistance services should 
be included in the definition of royalties.157 The only treaties that do not 
have this provision are, as already mentioned, those with Austria, Finland, 
France, Japan, and Sweden. 

Regarding some kinds of services to be royalties is not exactly a direct 
influence of the UN Model but rather an influence of the tradition of developing 
countries of trying to attract more taxing powers to the source country – and, 
as stated before, a means of reducing the scope of Article 7 in both models.

Therefore, with regard to the article that deals with the taxation of royalties 
per se, the Brazilian agreements clearly follow the UN Model Convention. In 
most of the treaties signed by Brazil, the threshold for the country’s taxation at 
source is 15%. Once again it is noticeable that even the agreements prior to the 
enactment of the UN Model Convention follow their rationale, reinforcing the 
interpretation that the influence – or the interrelationship – between the Brazilian 
treaty policy and that which guides the UN Model precedes its enactment.

Another important difference between the two models is related to the 
taxation of payments for the use of, or the right to use, industrial, commercial, 

155 See: Gil Mendes, Willem Bon, Alex Cardoso Lopes & Bianca Garcez, “Análise da Rede Brasileira 
de Acordos de Dupla Tributação: Razões e Recomendações para seu Aprimoramento e Ampliação” 
(2016) 127 Revista Brasileira de Comércio Exterior, p. 10; Rafael Marchetti Marcondes, A Tributação 
dos Royalties (São Paulo: Quartier Latin, 2012) pp. 144-149.

156 Reuven S. Avi-Yonah, “A Perspective of Supra-Nationality in Tax Law”, Yariv Brauner & Pasquale 
Pistone (eds.), BRICS and the Emergence of International Tax Coordination (The Netherlands: IBFD, 
2015) p. 36.

157 See: Alberto Xavier, Direito Tributário Internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) 
pp. 625-627.
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or scientific equipment.158 Before the 1992 Update to the OECD Model, this 
model included such payments in the definition of royalties. However, in the 
1992 Update such reference was excluded.159 The argument for such exclusion 
was that “Given the nature of income from the leasing of industrial, commercial 
or scientific equipment, including the leasing of containers, the Committee on 
Fiscal Affairs decided to exclude income from such leasing from the definition 
of royalties and, consequently, to remove it from the application of Article 12 in 
order to make sure that it would fall under the rules for the taxation of business 
profits, as defined in Articles 5 and 7.”160

Therefore, it is clear that the exclusion of a reference to these types of 
rental payments from Article 12 was to ensure that they would be subject to 
taxation exclusively by the residence state in accordance with the permanent 
establishment principle.161

The UN Model Convention – unlike the OECD Model – has kept payments 
for these kinds of rentals in the definition of royalties set forth in Article 12.

Only one of Brazil’s treaties, the DTC with Finland, does not have this 
provision in its Article 12. Therefore, it is clear, once again, the influence of 
the UN Model Convention – or at least of the rationale behind the UN Model 
Convention – on Brazil’s DTCs. 

Note that, as previously mentioned, Brazil’s treaty policy clearly reduces 
the importance of Article 7. The royalties’ clause has special importance in this 
policy since it includes income derived from the provision of specific services 
and from the rental of industrial, commercial, and scientific equipment.

Regarding article 12, Brazil has the following positions in relation to the 
OECD Model Convention:

158 On this topic, see: Sergio André Rocha, Estudos de Direito Tributário Internacional (Rio de Janeiro: 
Lumen Juris, 2016) pp. 1-17.

159 See: Amar Metha, International Taxation of Cross-Border Leasing (The Netherlands: IBFD, 2005) pp. 133-34.

160 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 1992) p. 136.

161 See: Philip Baker, Double Taxation Conventions (London: Thomson, 2005) pp. 12-14. Despite the 
change in the OECD Model, Katalin Szücs-Hidvégi pointed out that “Many treaties concluded before 
1992 still retained this item as royalty income.” See: Katalin Szücs-Hidvégi, “Royalties”, Thomas 
Ecker & Gernot Ressler (eds.), History of Tax Treaties: The Relevance of the OECD Documents for the 
Interpretation of Tax Treaties (Wien: Linde, 2011) p. 487.
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•	 The country reserves the right to tax royalties at source.

•	 Brazil reserves the right to include in the definition of royalties 
the income derived from the rental of industrial, commercial and 
scientific equipment.

•	 The country reserves the right to include in the concept of royalties the 
payments for technical services and technical assistance.

•	 Brazil reserves the right to include in the concept of royalties the 
payments for satellite transmissions, cable, fiber optic or similar 
technology.

•	 The country reserves the right to include a provision defining the 
royalties source, in line with Article 11(5) of the OECD Model 
Convention.162

1.3.15. Capital Gains (Article 13)

There are few differences between Article 13 in the OECD Model and in the 
UN Model. The most significant difference refers to the taxation of gains from the 
alienation of shares of the capital stock of a company. The OECD Model deals with 
it in paragraph 4 of its Article 13, which states that gains from the alienation of 
shares of the capital stock of a company may only be taxed if the company has more 
than 50% of its value linked to real estate located in the source country.

In turn, the UN Model devotes the fourth and fifth paragraphs of Article 13 
to this subject. The fourth paragraph is very similar to Article 13(4) of the OECD 
Model. However, the UN Model Convention provision contains additional rules 
restricting its application in the case of real estate companies. Article 13(5) of this 
model extends the jurisdiction of the source country for the taxation of income 
from the alienation of stock shares in cases where the seller, during a period of 12 
months, has had a minimum level of participation in the entity.

One interesting aspect of Brazil’s treaties is how the country deals with 
residual capital gains – i.e., capital gains not included in the previous paragraphs 
of Article 13. Both the OECD Model and the UN Model establish an exclusive 

162 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 476-477.
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taxing right to the country of residence of the seller. On the other hand, 
Brazilian treaties go beyond this – to secure larger taxing powers for the source 
country – as they establish that the source country can also tax such gains.163

This feature of Brazil’s treaty policy has been reflected in its reservation 
to Article 13 of the OECD Model. In fact, the country has reserved its “right 
to tax at source gains from the alienation of property situated in a Contracting 
State other than property mentioned in paragraphs 1, 3 and 4”.164

Once again Brazil’s treaty policy shows that enlarging source country 
taxing powers is definitely one of its goals, so that they are in more in line with 
the UN Model Convention than the OECD’s. In this case, one could argue that 
the Brazilian treaties go beyond the provisions of the UN Model Convention. 

1.3.16. Independent Personal Services (Article 14)

Article 14 is an important piece of the puzzle of Brazil’s treaty policy in 
terms of demonstrating a close alignment of the country’s DTCs with the UN 
Model’s rationale. 

It is a well-known fact that the OECD excluded Article 14 from its 
model in the 2000 Update, while the UN has kept the same provision in its 
model convention. The basis for the change in the OECD Model was that all 
services should be dealt with under Article 7. In fact, according to the OECD 
Commentary to its Model, “The elimination of Article 14 in 2000 reflected the 
fact that there were no intended differences between the concepts of permanent 
establishment, as used in Article 7, and fixed base, as used in Article 14, or 
between how profits were computed and tax was calculated according to which 
of Article 7 or 14 applied.”165

As previously mentioned, Brazil has reserved its right to continue including 
Article 14 in its DTCs and, in fact, in all of the country’s treaties include this provision.

163 The only exception is the treaty signed between Brazil and Japan, which establishes exclusive taxation 
in the country of residence.

164 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 479. On this topic, see: 
Alberto Xavier, Direito Tributário Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) p. 684.

165 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) pp. 159-160.
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The wording of Article 14 in the OECD Model (before 2000) and in the 
UN Model has an important similarity: they both require execution of the 
services through a fixed base to attract taxing powers to the source state.

The major difference between the models was that the UN Model provides 
for another possibility of allocating taxing powers to the source country – in 
addition to the provision of services by means of a fixed base. This occurs 
in cases in which the service provider remains in the source country “for a 
period or periods amounting to or exceeding in the aggregate 183 days in any 
twelve-month period commencing or ending in the fiscal year concerned”.166 
The OECD Model (before 2000) did not have a similar provision.

According to Luís Eduardo Schoueri and Natalie Matos Silva, “Some Brazilian 
treaties (those with China, Ecuador, and Japan) adopt the ‘fixed base’ criterion, while 
others (those with Argentina, Chile, México, Peru, and South Africa), besides the 
fixed basis, adopt the criterion of the 183 days period of 183 days of permanence,167 
which is similar to the provisions of Article 14(1)(b) of the UN Model.”168

The same authors have also pointed out that “Some of Brazil’s treaties 
(those with China, Ecuador, and Japan) adopt the ‘fixed base’ criterion, while 
others (those with Argentina, Chile, México, Peru, and South Africa), besides 
the fixed base, adopt the 183-day period of stay criterion,169 which is similar to 
the provision of Article 14(1)(b) of the UN Model.”170 Even though the DTCs 
with China and Ecuador make reference to the fixed base criterion, they also 
include the criterion of payment being made by a Brazilian resident to allocate 
taxing powers to the source country.

166 See: Daniel Vitor Bellan, Individuals’ Income Under Double Taxation Conventions (The Netherlands, 
Kluwer, 2010) p. 100; United Nations, Model Double Tax Convention Between Developed and Developing 
Countries (New York: United Nations, 2011) p. 237.

167 The same provision is found in the treaties with Turkey and Trinidad and Tobago.

168 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 180. Also see: Alberto Xavier, Direito Tributário 
Internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) p. 574.

169 This is also the case with the treaties signed with Turkey and Venezuela.

170 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 180.
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In view of these comments, it is possible to state that most of Brazil’s 
treaties bring taxing powers to the source country which are broader than 
both the OECD Model (before 2000) and the UN Model because most of 
the country’s treaties allow taxation at source when payment for independent 
personal services is made by a Brazilian company, or merely a Brazilian resident 
in some cases. Only the treaty signed with Japan – the very first Brazilian treaty 
to enter into force – adopts the OECD Model.171

Therefore, regarding Article 14, it is possible to conclude that Brazilian treaties 
are certainly closer to the UN Model, especially after 2000, when the article was 
deleted from the OECD Model. Notwithstanding that, one is forced to recognize 
that the country’s treaties are not influenced only by the UN Model. They are the 
result of a policy that is becoming clearer and clearer as we study the distributive 
rules of Brazil’s DTCs – a policy whose main characteristic is to allocate more taxing 
powers to the source country. As Gil Mendes, Willem Bon, Alex Cardoso Lopes, 
and Bianca Garcez put it, “In the Brazilian model, withholding is allowed when the 
service provider is resident of a jurisdiction and payment for services is made by a 
resident in another jurisdiction. In short, Article 14 of the Brazilian treaties acts as 
a kind of general withholding clause on services.”172

1.3.17. Income from Employment (Article 15)

Regarding Article 15, the OECD and the UN Models have almost the 
same wording. As noted by Michael Lang, Article 15 “relies upon the principle 
of the place of work”.173

According to Livia Leite Baron Gonzaga (in a study in which she also 
analyzed the United States Model), “Generally, all three Models apply the 
principle of residence to the taxation of income from employment, also called 

171 See: Alberto Xavier, Direito Tributário Internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) 
p. 574; Luís Eduardo Schoueri, “Brazil”, Yariv Brauner & Pasquale Pistone (eds.), BRICS and the 
Emergence of International Tax Coordination (The Netherlands: IBFD, 2015) p. 45.

172 Gil Mendes, Willem Bon, Alex Cardoso Lopes & Bianca Garcez, “Análise da Rede Brasileira de 
Acordos de Dupla Tributação: Razões e Recomendações para seu Aprimoramento e Ampliação” 
(2016) 127 Revista Brasileira de Comércio Exterior, p. 12.

173 Michael Lang, Introduction to the Law of Double Taxation Conventions (Wien: Linde, 2010) p. 107. Also see: 
Alberto Xavier, Direito Tributário Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) pp. 675-678.
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income from dependent personal services. Exceptionally, all three Model 
Conventions provide the possibility of taxation at source, since all three 
conditions set forth in paragraph 2 are met.”174

The most relevant change to this article took place in the 1992 Update 
to the OECD Model when the wording of Article 15(2) (a) was changed to 
establish that the 183 days of stay of the person working in the other contracting 
state might occur “in any twelve-month period commencing or ending in the 
fiscal year concerned”.175 The wording of the same provision in the UN Model 
was also changed, along the same lines, in the 2001 Update to this model. 

For the purposes of evaluating which model has most influenced Brazil’s 
treaty policy, Article 15 does not add much information. Brazil signed only three 
treaties between 1992 and 2001 – with Chile, Finland, and Portugal, all of which 
included changes made to Article 15 in the 1992 Update to the OECD Model. 
Notwithstanding that, since this modification to Article 15, in fact, secures more 
taxing powers to the source country, it is in line with Brazil’s treaty policy.

1.3.18. Director’s Fees (Article 16)

Both the OECD Model and the UN Model have equal provisions in 
Article 16(1) regarding the taxation of director’s fees.176 However, the UN Model 
also has an Article 16(2) dealing with the taxation of top-level managerial 
positions.177 This provision reads as follows: “Salaries, wages and other similar 
remuneration derived by a resident of a Contracting State in his capacity as an 
official in a top-level managerial position of a company which is a resident of 
the other Contracting State may be taxed in that other State”.

174 Livia Leite Baron Gonzaga, “OECD, UN and US Model Conventions: A Comparison”, Heleno Taveira 
Tôrres (ed.), Direito Tributário Internacional Aplicado: Volume V (São Paulo: Quartier Latin, 2008) p. 117.

175 Alaia Calleja Jimenez, “Article 15, Income from Employment”, Tomas Ecker & Gernot Ressler (eds.), 
History of Tax Treaties (Wien: Linde, 2011) p. 576.

176 “Article 16 (1). Directors’ fees and other similar payments derived by a resident of a Contracting State 
in his capacity as a member of the Board of Directors of a company which is a resident of the other 
Contracting State may be taxed in that other State.”

177 See: Rainer Prokisch, “Directors’ Fees (Article 16 OECD Model Convention)”, Michael Lang, et. al. 
(eds.), Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty Law 
and Possible Alternatives (The Netherlands: Kluwer, 2008) p. 199.
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All Brazilian treaties have Article 16(1). On the other hand, none of 
Brazil’s DTCs have Article 16(2) as in the UN Model Convention. Therefore, 
the analysis of Article 16 seems inconclusive for the purposes of this study. 

1.3.19. Entertainers and Sportspersons (Article 17)

According to Article 17(1), income earned by entertainers and sportspersons 
may be taxed by the State where the activity is performed. The most relevant 
change to Article 17 was made by the 1977 Update to the OECD Model, which 
included a second paragraph in Article 17. The purpose of this new provision was 
specifically to include an anti-abuse rule to prevent entertainers and sportspersons 
from avoiding taxation in the country where the activity is performed. This is 
done through incorporating an entity, many times located in tax havens, where 
the income would be charged as service provision.178 According to Daniel Sandler, 
“Source taxation of artistes and sportsmen is much broader than that generally 
applicable to individuals carrying on business or employed in source countries 
under Articles 7 and 15 of the OECD Model, respectively.”179

After analyzing Brazil’s treaties, Daniel Vitor Bellan concluded that they 
can be divided into three groups: (a) older treaties, which have only Article 
17(1); (b) treaties that have both Article 17(1) and 17(2); and (c) DTCs that 
have a third paragraph dealing with sports activities supported by public funds, 
or with activities related to cultural exchange between States or organized by 
non-profit organizations.180

178 See: Luís Eduardo Schoueri & Marta Oliveros Castelon, “Tributação Subjetiva na Fonte de Artistas e 
Desportistas e o Conceito de Não-Discriminação” (2008) 10 Revista de Direito Tributário Internacional, p. 115.

179 Daniel Sandler, “Artistes and Sportsmen (Article 17 OECD Model Convention)”, Michael Lang, et. 
al. (eds.), Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty 
Law and Possible Alternatives (The Netherlands: Kluwer, 2008) pp. 215-216.

180 Daniel Vitor Bellan, “Artistas e Esportistas: O Artigo 17 da Convenção Modelo da OCDE e dos 
Tratados Brasileiros” (2009) 12 Revista de Direito Tributário Internacional, pp. 108-114.
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1.3.20. Pensions (Article 18)

Article 18 of the OECD Model consists of a single short article that states 
“Subject to the provisions of paragraph 2 of Article 19, pensions and other 
similar remuneration paid to a resident of a Contracting State in consideration 
of past employment shall be taxable only in that State”. As noted by Andrea 
Santini, this article was changed only slightly by the 1977 Update to the Model 
and has not been changed since.181 According to Eric Kemmeren, the provision 
on pensions follows the same logic as the taxation of salaries, which “implies the 
application of the principle of the paying State to pensions, except for services 
rendered in connection with an activity carried out by a State authority”.182

Here the UN Model differs from the OECD Model. The former has two 
different versions of Article 18 (A and B). Version 18A has two paragraphs, and 
version 18B has three paragraphs. In its Commentaries to the Model, the UN 
clarifies the rationale behind the two versions of Article 18.

“1. Two alternative versions are given for Article 18 of the United 
Nations Model Convention, Article 18 A and Article 18 B.

“2. Article 18 A, like Article 18 of the OECD Model Convention, provides 
that the State of residence has an exclusive right to tax pensions and other 
similar remuneration. It departs, however, from the OECD Article by 
granting to the State of source an exclusive right to tax the payments made 
within the framework of a public scheme which is part of the social security 
system of that State or a political subdivision or a local authority thereof.

“3. Under Article 18 B the State of source may tax pensions and other similar 
remuneration and the provisions of Article 23 A or 23 B will determine whether 
the State of residence shall exempt such income or shall allow, as a deduction 
from its own tax on such income, the tax paid in the State of source. Article 
18 B allows, however, exclusive source taxation when the payments are made 
within the framework of a public scheme which is part of the social security 
system of a State or a political subdivision or a local authority thereof.”183

181 Andrea Santini, “Articles 18, 19 and 20. Pensions; Government Services; Students (and Visiting 
Professors)”, Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: The Relevance of the 
OECD Documents for the Interpretation of Tax Treaties (Wien: Linde, 2011) p. 611.

182 Eric C. C. M. Kemmeren, “Pensions (Article 18 OECD Model Convention)”, Michael Lang, et. al. 
(eds.), Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty Law 
and Possible Alternatives (The Netherlands: Kluwer, 2008) p. 254.

183 United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York: United Nations, 2011) p. 269.
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Article 18’s wording is not uniform in Brazil’s treaties. However, since 
both Models have as starting point the taxation at the State of residence of the 
beneficiary, one will note that in some situations Brazil aimed at including in its 
conventions rules that secure some level of taxation for the source State.

1.3.21. Government Service (Article 19)

According to Pasquale Pistone, “Since 1977, Article 19 of the OECD 
MTC has in substance kept exclusive taxing powers with the paying state as the 
main allocation rule applying under to remuneration (as income, under Article 
19.1.a, or pensions under 19.2.a) paid in respect of Government services.”184 
There are no significant differences regarding Article 19 between the OECD 
Model and the UN Model.185 Therefore, the analysis of this provision is of no 
relevance for the purposes proposed in this section.

1.3.22. Students (Article 20)

As noted by Luc De Broe, “Article 20 sets the rule that payments made to 
a student or business apprentice for the purposes of his maintenance, education 
or training shall not be taxed by the state visited by such individual for purposes 
of study or training provided that such payments arise from sources outside that 
state.”186 This is another article for which both models have the same provision,187 
therefore precluding any analysis pertaining to their impact on Brazil’s treaty policy. 

184 Pasquale Pistone, “Government Service (Article 19 OECD Model Convention)”, Michael Lang, et. al. 
(eds.), Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty Law 
and Possible Alternatives (The Netherlands: Kluwer, 2008) p. 285.

185 See: Daniel Vitor Bellan, Individuals’ Income Under Double Taxation Conventions (The Netherlands: 
Kluwer, 2010) p. 285.

186 Luc De Broe, “Students (Article 20 OECD Model Convention)”, Michael Lang, et. al. (eds.), Source 
Versus Residence: Problems Arising from the Allocation of Taxing Rights in Tax Treaty Law and Possible 
Alternatives (The Netherlands: Kluwer, 2008) p. 296.

187 See: Pasquale Pistone, “General Report”, Michael Lang, Pasquale Pistone, Josef Schuch & Claus 
Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties (Cambridge: 
Cambridge University Press, 2012) p. 28.
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1.3.23. Other Income (Article 21)

Article 21 of the models is dedicated to the taxation of Other Income. 
Kees van Raad points out that, “The reach of the ‘other income’ Article 21 is 
much broader than an uninitiated tax treaty reader would expect. Article 21 
deals not only with categories of income that are not covered by the preceding 
distributive provisions, but also with income categories that are referred to in 
the headings of the foregoing articles but excluded by their distributive rules, 
which cover only income with a particular nexus with the other state.”188

The Other Income provision is an important one for the purposes of this 
research since the OECD Model and the UN Model have different wordings. The 
core of the difference between the models was well synthesized by Pasquale Pistone 
when he states that, “The UN Model retains shared taxing powers (Article 21 (3)), 
whereby the UN clause exclusively allocates them to the state of residence.”189

The current version of Article 21 in the OECD Model retains basically 
the same wording that the provision had in the 1977 Update to this Model.190 
The current version of Article 21 of the OECD Model is as follows.

“1. Items of income of a resident of a Contracting State, wherever 
arising, not dealt with in the foregoing Articles of this Convention shall 
be taxable only in that State.

“2. The provisions of paragraph 1 shall not apply to income, other than 
income from immovable property as defined in paragraph 2 of Article 6, 
if the recipient of such income, being a resident of a Contracting State, 
carries on business in the other Contracting State through a permanent 
establishment situated therein and the right or property in respect of 
which the income is paid is effectively connected with such permanent 
establishment. In such case the provisions of Article 7 shall apply.”

188 Kees van Raad, “Coherence Among the OECD Model’s Distributive Rules: The ‘Other’ State and 
Income from Third Countries”, Guglielmo Maisto, Angelo Nikolakakis & John M. Ulmer (eds.), 
Essays on Tax Treaties: A Tribute to David Ward (The Netherlands: IBFD, 2013) p. 63.

189 Pasquale Pistone, “General Report”, Michael Lang, Pasquale Pistone, Josef Schuch & Claus Staringer 
(eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties (Cambridge: 
Cambridge University Press, 2012) p. 28.

190 See: Shanshan Cui, “Article 21: Other Income”, Thomas Ecker & Gernot Ressler (eds.), History of Tax Treaties: 
The Relevance of the OECD Documents for the Interpretation of Tax Treaties (Wien: Linde, 2011) p. 635.
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Article 21(1) of the OECD Model establishes the sole right of the residence 
country to tax Other Income. On the other hand, Article 21(2) “provides for 
an exception from the provisions of paragraph 1 where the income is associated 
with the activity of a permanent establishment which a resident of a Contracting 
State has in the other Contracting State”.191

Articles 21(1) and 21(2) of the UN Model have basically the same wording 
as the articles in the OECD Model. The major difference is that the UN Model 
also makes reference to Article 14 in Article 21(2). 

However, the most significant difference between the models is that the 
UN Model also has a third paragraph, not found in the OECD Model, according 
to which “Notwithstanding the provisions of paragraphs 1 and 2, items of 
income of a resident of a Contracting State not dealt with in the foregoing 
Articles of this Convention and arising in the other Contracting State may also 
be taxed in that other State.”

Article 21(3) of the UN Model basically allows the source country to tax, 
without any limitation, Other Income arising in its territory.192

Brazil, as well as several developing countries, reserves its right to tax 
Other Income at source whenever such income arises from sources situated 
therein.193 This reservation reflects the country’s treaty policy since all treaties 
signed by Brazil retain source country taxing powers regarding Other Income.194

In conclusion, this shows an important alignment between Brazil’s treaty 
policy and the UN Model Convention. Once again, it is evident that the 
adoption of this orientation occurred even before the Model was enacted in 
1980, as can be found in treaties the preceded it.

191 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 316.

192 See: United Nations, Model Double Tax Convention Between Developed and Developing Countries (New York, 
United Nations, 2011) p. 302; Alexander Rust, “Other Income (Article 21 OECD Model Convention)”, 
Michael Lang, et. al. (eds.), Source Versus Residence: Problems Arising from the Allocation of Taxing Rights in 
Tax Treaty Law and Possible Alternatives (The Netherlands: Kluwer, 2008) p. 338.

193 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 485.

194 It is worth pointing out that the treaty between Brazil and France does not have an “Other Income” provision.
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1.3.24. Taxation of Capital (Article 22)

The only Brazilian treaties in force that include Article 22 are those 
signed with Austria, Luxembourg, and Norway.195 Since all these treaties were 
signed before the first UN Model was made public, the analysis of this provision 
is irrelevant for the purposes of this research.

Reflecting the situation found in the analysis of the Brazilian treaties, the 
country has a reservation to Article 22 of the OECD Model Convention in the 
sense that there is no intention to include it in the treaties signed by Brazil.196

1.3.25. Methods for Elimination of  
Double Taxation (Article 23)

The provisions of Article 23 in both the UN and the OECD Models are 
very similar. This view is supported by Pasquale Pistone197 and by Livia Leite 
Baron Gonzaga.198

Regarding the methods for the elimination of double taxation, Brazil clearly 
prefers the credit method – the exemption method is only used, secondarily, 
in a few treaties.199 Notwithstanding that, one of the most significant issues 
regarding Article 23 is the inclusion of tax sparing and matching credit 
provisions in Brazil’s treaties. In fact, all treaties signed by Brazil with developed 
countries have included tax sparing or matching credit provisions.200

195 See: Alberto Xavier, Direito Tributário Internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) p. 581.

196 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 486.

197 Pasquale Pistone, “General Report”, Michael Lang, Pasquale Pistone, Josef Schuch & Claus Staringer 
(eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties (Cambridge: 
Cambridge University Press, 2012) p. 28.

198 Livia Leite Baron Gonzaga, “OECD, UN and US Model Conventions: A Comparison”, Heleno Taveira 
Tôrres (ed.), Direito Tributário Internacional Aplicado: Volume V (São Paulo: Quartier Latin, 2008) p. 124.

199 See Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef 
Schuch & Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax 
Treaties (Cambridge: Cambridge University Press, 2012) p. 197; Alberto Xavier, Direito Tributário 
Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) p. 755.

200 There is a great deal of doctrinal controversy regarding the concepts of tax sparing and matching 
credit, as well explained by Anapaula Trindade Marinho and Vanessa Arruda Ferreira. (Cf. Anapaula 
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It is well known that, ever since the report “Tax Sparing: A Reconsideration”, 
the OECD has discouraged its member countries from agreeing to tax sparing 
provisions in their treaties. According to the report, such provisions open room 
for taxpayer abuse and harmful tax practices. Moreover, there would be no 
proof that tax sparing provisions would be adequate tools to promote economic 
development on the developing country’s side. The recommendation deriving 
from the report was not that “Countries which have traditionally granted tax 
sparing should necessarily cease to do so.” However, the Committee on Fiscal 
Affairs recommends that “If a Member country chooses to give tax sparing 
credits, tax sparing should be considered only with regard to countries whose 
economic level is considerably below that of the OECD Member countries.”201

The UN Model has a different approach towards tax sparing. Instead of 
denying its importance in treaties between developed and developing countries, 
the UN Commentaries to its Model Convention highlights such importance.

“3. When the United Nations Model Convention was earlier revised, 
members from developing countries felt that, as regards relief measures 
to be applied by developed countries, the methods of tax exemption and 
tax credit could be used as appropriate. The exemption method was 
considered eminently suitable where exclusive tax jurisdiction over certain 
income was allotted to the country of source under a treaty; it might take 
the form of an exemption with progression. One of the principal defects 
of the foreign tax credit method, in the eyes of the developing countries, 
is that the benefit of low taxes in developing countries or of special tax 
concessions granted by them may in large part inure to the benefit of 
the treasury of the capital exporting country rather than to the foreign 
investor for whom the benefits were designed. Thus, revenue is shifted 
from the developing country to the capital-exporting country.

“4. The effectiveness of the tax incentive measures introduced by most 
developing countries thus depends on the interrelationship between 

Trindade Marinho & Vanessa Arruda Ferreira, “Crédito de Imposto Fictício: de uma noção nebulosa a 
um regime jurídico incerto” (2009) 11 Revista de Direito Tributário Internacional, pp. 9-48). On this topic, 
also see: Alexander Rust, “Article 23. Methods for Elimination of Double Taxation”, Ekkehart Reimer & 
Alexander Rust (eds.), Klaus Vogel on Double Taxation Conventions, 4th Ed. (The Netherlands: Kluwer, 
2015.) v. II, pp. 1637-1639. Since it is not this study’s goal to deal with the theme in this work, the term 
“tax sparing” will be used in a generic sense, reaching both tax sparing itself and matching credit.

201 OECD, Tax Sparing: A Reconsideration (Paris: OECD, 1998) pp. 41-43. Also see: Heleno Taveira 
Tôrres, Pluritributação Internacional sobre as Rendas das Empresa, 2nd Ed. (São Paulo: Revista dos 
Tribunais, 2001) pp. 467-468.
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the tax systems of the developing countries and those of the capital-
exporting countries from which the investment originates. It is of 
primary importance to developing countries to ensure that the tax 
incentive measures shall not be made ineffective by taxation in the 
capital-exporting countries using the foreign tax credit system. This 
undesirable result is to some extent avoided in bilateral treaties through 
a ‘tax-sparing’ credit, by which a developed country grants a credit not 
only for the tax paid but also for the tax spared by incentive legislation 
in the developing country. It is also avoided by the exemption method. 
Some members from developing countries considered it necessary to 
underline their understanding that either the exemption method or the 
tax-sparing clause is, for these countries, a basic and fundamental aim in 
the negotiation of tax treaties. On the other hand, some members noted 
that studies have shown that tax factors may not themselves be decisive 
in the process of investment decisions and, therefore, in their view, tax 
sparing may not be an appropriate policy.

“5. Many members from both developed and developing countries 
agreed with the view that tax-sparing credits should be included 
in treaties between developed and developing countries, where the 
developed country used the credit method. However, some members 
expressed the view that for a variety of reasons tax-sparing credits are 
not an appropriate tool for economic development, an objective that can 
better be served by other measures.”202

Tax sparing has been a very important part of Brazil’s treaty policy since 
the beginning. For instance, Brazil’s insistence regarding tax sparing provisions 
is often referred to as one of the reasons why Brazil and the United States have 
not been able to conclude a tax treaty thus far.203

Brazil has a formal position regarding Article 23 in the OECD Model in that 
it reserves “the right to add tax sparing provisions in relation to the tax incentives 

202 United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York: United Nations, 2011) p. 309.

203 See Yariv Brauner, “Por que os Estados Unidos Firmam Tratados Tributários? E por que não têm Tratado 
Tributário com o Brasil?” (2011) 26 Revista Direito Tributário Atual, p. 121; Agostinho Toffoli Tavolaro 
& Antonio Carlos Florêncio de Abreu e Silva, “Tratado Brasil/Estados Unidos para Evitar a Dupla 
Tributação” (2010) 15 Revista de Direito Tributário Internacional, pp. 43-45. To be accurate, it should 
be noted that the two countries signed a tax convention in 1967, which was not approved by the US 
Senate precisely because it contained a tax sparing clause. On this topic, see: Luís Eduardo Schoueri, 
“Contribuição à História dos Acordos de Bitributação: a Experiência Brasileira” (2007) 22 Revista 
Direito Tributário Atual, p. 274; Willard B. Taylor, “O que um Acordo de Bitributação entre Brasil e 
EUA poderia estipular” (2007) 21 Revista Direito Tributário Atual, p.153.
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that are provided for under” its tax legislation. Brazil also reserves its right to add 
matching credit provisions regarding dividend, interest, and royalties.204

Considering this relevance of tax sparing in Brazil, it is worth noting that 
Luís Eduardo Schoueri, a Brazilian scholar, is rejuvenating the theory behind 
tax sparing. In an insightful article, Schoueri argues that the whole view of tax 
sparing as an instrument to incentivize investment is misguided. According 
to him, tax sparing is nothing more than an instrument of revenue sharing 
between the state of residence and the source state.205

Luís Eduardo Schoueri’s interpretation of tax sparing provisions sheds 
new light on Brazil’s policy of including them in the country’s treaties. Instead 
of being just an instrument for incentivizing foreign investment from developed 
countries, it becomes part of the general scheme of revenue sharing between 
countries signing a tax treaty. This position – in favor of tax sparing provisions – 
is also supported by Pasquale Pistone. In a study about fairness in the allocation 
of taxing rights in the current tax environment, he argued that, “One could keep 
the existing rules on the allocation of taxing powers and enact the change at 
the level of rules for relieving from double taxation. Accordingly, compensatory 
relief can be replaced with a tax sparing and exemption system.”206

Given that tax sparing provisions are part of Brazil’s treaty policy, it is 
clear that this is another area where the country’s policy distances itself from 
the OECD standard and is closer to the works developed by the UN.

1.3.26. Non-Discrimination (Article 24)

According to Kees van Raad, “Article 24 OECD Model comprises four 
different rules against less favorable tax treatment: one that prohibits less 

204 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 486.

205 Luís Eduardo Schoueri, “Tax Sparing: a reconsideration of the reconsideration”, Yariv Brauner & 
Miranda Stewart (eds.), Tax, Law and Development (Massachusetts: Edward Elgar, 2013) pp. 123-124. 
Also see: Carlos Otávio Ferreira de Almeida, Tributação Internacional da Renda: A Competitividade 
Brasileira à Luz das Ordens Tributária e Econômica (São Paulo: Quartier Latin, 2014) pp. 191-207.

206 Pasquale Pistone, “Geographical boundaries of tax jurisdiction, exclusive allocation of taxing powers 
in tax treaties and good tax governance in relations with developing countries”, Yariv Brauner & 
Miranda Stewart (eds.), Tax, Law and Development (Massachusetts: Edward Elgar, 2013) p. 279. 
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favorable treatment on the basis of foreign nationality (para. 1) and three that 
forbid less favorable treatment that is either directly based on nonresidence 
(para 3) or indirectly so based (para.s 4 and 5).”207

The non-discrimination provision has the same wording in both models.208 
The wording of Brazil’s DTCs regarding Article 24 varies.209 However, since 
there are no significant differences between the model conventions, this 
provision is not important for the purposes of this analysis.210

1.3.27. Mutual Agreement Procedure (Article 25)

Article 25 has very similar wordings in both the OECD Model and in 
the UN Model. The 2008 Update to the OECD Model included an arbitration 
provision in Article 25,211 which was later included in the 2011 Update to the 
UN Model – in Article 25 (Alternative B).

Brazil has four reservations regarding Article 25 of the OECD Model.212

•	 Regarding paragraph 1, Brazil reserves its position on the last sentence, 
which establishes that “The case must be presented within three years from 
the first notification of the action resulting in taxation not in accordance 
with the provisions of the Convention.”

•	 With respect to paragraph 2, Brazil reserves its position on the second 
sentence, as it considers that “The implementation of reliefs and 

207 Kees van Raad, “Nondiscrimination in taxation of cross-border income under the OECD Model and EC 
Treaty rules – a concise comparison and assessment”, Henk van Arendonk, Frank Engelen & Sjaak Jansen 
(eds.), A Tax Globalist: Essays in Honour of Maarten J. Ellis (The Netherlands: IBFD, 2005) p. 129.

208 Livia Leite Baron Gonzaga, “OECD, UN and US Model Conventions: A Comparison”, Heleno Taveira 
Tôrres (ed.), Direito Tributário Internacional Aplicado: Volume V (São Paulo: Quartier Latin, 2008) p. 124.

209 See: André Gomes de Oliveira, “Brazilian Report” (2008) 93a Cahiers de Droit Fiscal International, pp. 160-161.

210 Brazil has reservations to this article. See: OECD, Model Tax Convention on Income and on Capital 
(Paris: OECD, 2014) pp. 486-488.

211 See: Fernando Serrano Antón, La Resolución de Conflictos en el Derecho Internacional Tributario: 
Procedimiento Amistoso y Arbitrage (Navarra: Civitas, 2010) pp. 343-351; Alexandre Luiz Moraes do 
Rêgo Monteiro, Direito Tributário Internacional: A Arbitragem nos Acordos de Bitributação Celebrados 
pelo Brasil (São Paulo: Quartier Latin, 2016) pp. 176-193.

212 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) pp. 488-489.
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refunds following a mutual agreement ought to remain linked to time 
limits prescribed by their domestic laws.”

•	 Regarding paragraph 3, Brazil reserves its position on the second 
sentence “on the grounds that they have no authority under their 
respective laws to eliminate double taxation in cases not provided for 
in the convention”.

•	 Finally, with respect to paragraph 4, Brazil reserves its right “to 
omit the words ‘including through a joint commission consisting of 
themselves or their representatives’”.

Brazil has no reservation regarding the arbitration provision in Article 
25(5) of the OECD Model. Although authors recognize that the inclusion of 
an arbitration provision in Brazil’s DTCs would be possible,213 it does not seem 
likely that Brazil will move in that direction in the near future – see Item 4.2.12 
later in this dissertation.

The Mutual Agreement Procedure article does not have uniform wording 
in Brazil’s treaties.214 However, because the wording of the models is similar, 
nothing can be inferred from the analysis of this provision regarding the 
influence of the models on Brazil’s treaty practice.

1.3.28. Exchange of Information (Article 26) 

One of the most significant international taxation concerns of current 
times is transparency and the exchange of tax-related information (see Chapter 
3 later). The OECD and its Global Forum on Transparency and International 
Exchange of Information for Tax Purposes (“Global Forum”), as well as the 

213 See: Daniel Dix, Os Conflitos Tributários Internacionais e sua Possível Solução pela Via Arbitral (São Paulo: 
Quartier Latin, 2014) p. 263; Luis Eduardo Schoueri, “Arbitration and Constitutional Issues”, Michael Lang 
& Jeffrey Owens (eds.), International Arbitration in Tax Matters (Amsterdam: IBFD, 2015) pp. 187-208.

214 See: Sergio André Rocha, Interpretation of Double Tax Conventions: General Theory and Brazilian Perspective 
(The Netherlands: Kluwer, 2009) pp. 172-173; Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, 
Michael Lang, Pasquale Pistone, Josef Schuch & Claus Staringer (eds.), The Impact of OECD and UN 
Model Conventions on Bilateral Tax Treaties (Cambridge: Cambridge University Press, 2012) p. 200.
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G-20, have been doing exceptional work in developing an international 
transparency standard.215

As a consequence of the lead of the OECD and its Global Forum, their 
influence regarding this issue is adamant. Article 26 of the OECD Model 
Convention is certainly more relevant than its peer in the UN Model, and the 
latter has been modified to suit the former.216

Brazilian treaties do not have uniform wording in Article 26.217 However, 
it is clear that regarding Article 26, the OECD Model influences Brazil’s DTCs. 
The clear trend is that Article 26 in Brazil’s treaties will move in the direction 
of Article 26 of the OECD Model, which, by the way, is currently influencing 
the wording of Article 26 of the UN Model.218

It is worth noting that the exchange of information is a subject on its 
own right – so much so that Article 26 of the bilateral treaties has been losing 
ground to multilateral initiatives, such as the Multilateral Convention on 
Mutual Assistance in Tax Matters.219 Thus, it seems that Brazilian alignment 
with the OECD in the field of international fiscal transparency – which is no 
less an alignment with the UN too – is not contradictory with the position 
expressed in previous articles.

215 See: Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 27-32.

216 According to Xavier Oberson, “Since 2011, Article 26 of the UN Model corresponds to OECD’ version 
with two differences. First, Article 26 of the UN Model establishes that information that is useful to the 
Contracting State for preventing tax evasion should be exchanged. Secondly, under Article 26, paragraph 
6, of the UN Model, competent authorities should, through consultations, develop appropriate methods 
and techniques for matters that are subject to information exchange.” Xavier Oberson, International 
Exchange of Information in Tax Matters (Cheltenham: Eigar, 2015) p. 17.

217 See: Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 129-135; Arnaldo de Sampaio de Moraes Godoy, Direito Tributário Internacional 
Contextualizado (São Paulo: Quartier Latin, 2009) pp. 157-165.

218 United Nations, Model Double Tax Convention Between Developed and Developing Countries (New 
York, United Nations, 2011) p. 435. See: Brian J. Arnold, “Tax Treaty News: An Overview of the UN 
Model” (2011) 60 (11) Bulletin for International Taxation, p. 525.

219 See: Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 113-119.



80

Sergio André Rocha

1.3.29. Assistance in the Collection of Taxes (Article 27)

Brazil’s treaties do not include an Article 27. Perhaps the only treaty that 
has a provision similar to this article is the one signed with Portugal, which has 
some administrative assistance provisions included in Article 26. Therefore, 
the analysis of Article 27 is irrelevant for the purposes of this research.

1.3.30. Member of Diplomatic Missions and Consular 
Posts (Article 28)

Both the OECD and the UN Models have the same wording for this 
provision, which is followed in Brazilian treaties. Therefore, the analysis of 
Article 28 does not contribute to the outcome of this research.

1.3.31. Territorial Extension, Entry into Force, and 
Termination (Article 29)

The territorial extension provision is found only in the OECD Model. Some 
Brazilian treaties include it, such as the ones signed with Denmark, France, and 
Norway. Given its nature, binding the treaty’s extension to other territories under 
the responsibility of the contracting states, it becomes clear it has little relevance 
from a Brazilian domestic perspective and, as a result, to this study.

1.3.32. Entry into Force and Termination  
(Articles 30 and 31)

Both models have very similar provisions about entry into force and 
termination. So, once more, these provisions have little importance for the 
purposes of this analysis
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1.3.33. Conclusion Regarding Which Model has Most 
Influenced Brazil’s Treaty Policy

After contending that the OECD Model has been turned “into the 
expression of the internationally accepted tax treaty practice and the main 
source of tax treaty law around the world”, Pasquale Pistone states that “The 
opposite trend may be recorded in respect to the UN Model Tax Convention 
(hereinafter: UN MTC). Conceived to reflect the tax policy needs of developing 
countries, the UN MTC has gradually lost its importance for and influence 
on bilateral tax treaties over the past decades and is now, possibly also as a 
consequence of the stronger negotiating powers of OECD member countries, 
rarely used as a pattern for bilateral tax treaties around the world.”220

Considering Francisco Dornelles’ previously quoted comment that the 
UN Model stopped short in distancing itself from the OECD Model,221 and 
when we notice that, in fact, the former model is not so different from the latter, 
as Heleno Taveira Tôrres points out,222 Pistone’s remark above is correct. In 
general, the OECD Model has provided the framework for all the other models, 
including the UN Model.223

However, when considering Brazil’s treaty policy, it should be clear from 
our prior comments that the country’s DTCs distance themselves from the 
OECD Model with respect to all matters involving source country taxing 

220 Pasquale Pistone, “Tax Treaties with Developing Countries: A Plea for New Allocation Rules and a 
Combined Legal and Economic Approach”, Michael Lang, et. al. (eds.), Tax Treaties: Building Bridges 
Between Law and Economics (Amsterdam: IBFD, 2010) p. 413.

221 Francisco Neves Dornelles, “O Modelo da ONU para Eliminar a Dupla Tributação da Renda e os 
Países em Desenvolvimento”, Agostinho Toffoli Tavolaro, Brandão Machado & Ives Gandra da Silva 
Martins (eds.), Princípios Tributários no Direito Brasileiro e Comparado: Estudos em Homenagem a 
Gilberto de Ulhôa Canto (Rio de Janeiro: Forense, 1988) pp. 195-232. 

222 Heleno Taveira Tôrres, Pluritributação Internacional sobre as Rendas de Empresas, 2nd Ed. (São Paulo: 
Revista dos Tribunais, 2001) p. 547.

223 As pointed out by Brian J. Arnold, “Despite some significant differences, however, the UN Model and 
the OECD Model share many common provisions. Indeed, the similarities between the two Models 
are more important than the differences.” Brian J. Arnold, “Tax Treaty News: An Overview of the 
UN Model” (2011) 60 (11) Bulletin for International Taxation, p. 523.
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powers. As pointed out by Luís Eduardo Schoueri, “Brazil might be considered 
a country that has been successful in the defense of its own treaty policy.”224

Therefore, we do not agree with Eduardo A. Baistrocchi’s opinion that 
Brazil is converging toward what he terms International Tax Regime, as Brazil 
has its own agenda in international taxation. It is not entirely isolated, but there 
is no identifiable concern with convergence with the OECD regime225 – the 
basis of Baistrocchi’s International Tax Regime.226

It is clear, at this stage, that Brazil’s position regarding most of the 
distributive rules established in tax treaties is much closer to the UN Model 
than the OECD Model. (However, as previously mentioned, this does not mean 
that Brazilian treaties are entirely different from the OECD Model, since it was 
the basis for the UN Model.)227

224 Luís Eduardo Schoueri, “Contribuição à História dos Acordos de Bitributação: a Experiência 
Brasileira” (2002) 22 Revista Direito Tributário Atual, p. 280. According to Ricardo André Galendi 
Júnior and Guilherme Silva Galdino, “Brazil has a traditional and independent policy of negotiating 
double taxation agreements (SCHOUERI, 2008, p.267; VITA, 2010, p. 303). Since the conclusion 
of the first agreements at the end of the 1960s, followed by the engagement of the Brazilian tax 
administration in the drafting of the UN Model, it is noted that Brazil, like other Latin American 
countries, has refused to succumb to the strict adoption of the OECD-MTC (as a consequence of 
this independence, Brazil demands tax sparing clauses in its negotiations (SCHOUERI, 2011, p. 203) 
and the ingenious equiparation of technical services to royalties (ROTHMANN, 2002, p.33 ) These 
requirements have the objective, respectively, to assure the sovereignty of the source State, making it 
possible that any incentives granted by said State are not neutralized by the taxation in the residence 
State, and to recognize the relevance of the market for value creation, allowing the adoption of the 
source of payment as an element of connection for the taxation of services.” Ricardo André Galendi 
Júnior & Guilherme Silva Galdino, “Desafios da Economia Digital: do problema hermenêutico ao 
desequilíbrio na alocação de jurisdição”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A 
Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. III, pp. 309-310.

225 As noted by Luís Eduardo Schoueri, “When it comes to international tax matters, the influence 
of the OECD on Brazilian tax policy remains limited.” See: Luís Eduardo Schoueri, “Brazil”, Yariv 
Brauner & Pasquale Pistone (eds.), BRICS and the Emergence of International Tax Coordination (The 
Netherlands: IBFD, 2015) p. 49.

226 Eduardo A. Baistrocchi, “The International Tax Regime and the BRIC World: Elements for a Theory” 
(2013) Oxford Journal of Legal Studies, pp. 1-34.

227 According to D. P. Sengupta, the same can be said of Indian treaty policy. In his words, “The Indian 
model is based on an amalgam of the OECD Model and the UN Model, and considering that the UN 
Model Convention itself is based on the OECD Model, India can be said to follow the OECD Model 
in certain respects. However, India is still a capital-importing country and places emphasis on source 
country taxing rights. As the UN Model gives more taxing rights to source countries, it is obvious 
that Indian treaties are closer to the UN Model, particularly those signed after the coming into 
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In fact, it is fair to say that in many articles, Brazil’s treaty policy goes 
beyond the UN Model, favoring source taxation more extensively. 

Moreover, we could see that the influence of the orientation found in the 
UN Model precedes the date of its enactment, since even agreements concluded 
before 1980 already had provisions in line with this model convention.

Regardless of this position, it is interesting to note that, more often than 
not, tax scholars who research on this subject state that the Brazilian treaties 
follow the OECD Model Convention.

Alberto Xavier, for example, argued that “The fact that most of the 
conventions celebrated by Brazil comply with the OECD Convention model in 
its guidelines, justifies a special reference to it.”228

Luís Eduardo Schoueri’s comments must be analyzed carefully, since he 
has covered this topic on more than one occasion. In a study, co-authored with 
Natalie Matos Silva, he stated that “Brazil is not a member of the OECD but 
on many occasions has adopted the OECD Model Tax Convention on Income 
and on Capital (OECD Model) in its tax treaties.”229

Schoueri’s position is even clearer in another article where he states that, 
“Even though Brazil is not an OECD member, the influence of the OECD-
MC on Brazilian tax treaties is clear. It was even recognized by negotiators in 
the early treaties. Lately, such an influence became formal, since Brazil was 
invited to take part in the discussions regarding the Model Convention. Brazil’s 
position is included among the Positions of Non-Member Countries. This does 
not exclude the merit of Brazil not necessarily following the OECD-MC. On 
the contrary, Brazil makes it clear when it is not in accordance with the Model 
and its Commentaries.”230 In 2016, when analyzing Brazil’s relationship with the 
OECD, the author stated that:

existence of the UN Model”. See: D. P. Sengupta, “India”, Yariv Brauner & Pasquale Pistone (eds.), 
BRICS and the Emergence of International Tax Coordination (The Netherlands: IBFD, 2015) p. 125. 

228 Alberto Xavier, Direito Tributário Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) p. 77.

229 Luís Eduardo Schoueri & Natalie Matos Silva, “Brazil”, Michael Lang, Pasquale Pistone, Josef Schuch 
& Claus Staringer (eds.), The Impact of OECD and UN Model Conventions on Bilateral Tax Treaties 
(Cambridge: Cambridge University Press, 2012) p. 172. 

230 Luís Eduardo Schoueri, “Contribuição à História dos Acordos de Bitributação: a Experiência 
Brasileira” (2002) 22 Revista Direito Tributário Atual, p. 283.
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“Effectively, while Brazil tax treaties rely on the structure of the OECD 
Model Convention and adopt its wording in many of their provisions, 
major deviations from the latter are characteristic of the country’s 
treaty policy. Examples of this are the inclusion of services within the 
scope of Article 12 so as to avoid the application of Article 7 – ad allow 
income from services to be taxed at source regardless of a permanent 
establishment – and the adoption of tax sparing provisions, which 
remains a characteristic of Brazilian treaty policy despite the OECD’s 
recommendation for a ‘reconsideration’.”231

It might seem like pure semantics, but according to the outcomes of this 
research, it would be more precise to say that Brazil’s treaties follow the rationale 
behind the UN Model, and the country makes it clear by presenting its positions 
regarding the OECD Model and its commentaries, instead of saying that the 
country follows the OECD Model, with adaptations to its tax policy.

Thus, the position defended in this thesis is that the UN Model and the 
policy of attracting taxing powers to the source country are the drivers behind 
Brazil’s treaty policy – not the OECD policy of granting larger taxing powers to 
the state of residency.

Jonathan Barros Vita argues that, “Brazil has never had a model convention 
of its own, making adaptations based mostly on the OECD model, but with some 
premises of the UN Model, in addition to clauses specifically designed in treaties.”232 
A similar position seems to be adopted by Márcio Ávila, to whom, “The Brazilian 
DTCs are openly influenced by the OECD Model Convention. However, the 
model used by the Organization is open to criticism because it seeks, through 
excessive delimitation of the tax jurisdiction of the source State, to ensure greater 
tax collection for the State of residency. Brazil adopts a hybrid model of Convention, 
because they are influenced by both the OECD Convention Model and the UN 
Model.”233 Finally, it is worth mentioning the position of Ramon Tomazela Santos, 
according to whom, “Most of Brazil’s double tax conventions presents wording 

231 Luís Eduardo Schoueri, “Brazil”, Michael Lang, et. al. (eds.), Trends and Players in Tax Policy 
(Amsterdam: IBFD, 2016) p. 181.

232 Jonathan Barros Vita, “As Convenções para evitar a Dupla Tributação Brasileiras: Técnicas de 
Negociação e Análise Estrutural Segundo os Modelos OCDE e ONU” (2010) 24 Revista Direito 
Tributário Atual, p. 304.

233 Márcio Ávila, A Constitucionalização do Direito Tributário Internacional (Rio de Janeiro: Editora 
Multifoco, 2015) p. 144.
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based on the OECD Model Convention, with specific adaptations to reflect Brazil’s 
policy for the negotiation of international treaties.”234

Once again, it seems that these positions, while having the merit 
of highlighting the overlapping influence of the UN Model on Brazilian 
conventions, place too much importance on the OECD Model Convention.

Heleno Taveira Tôrres seems to follow the trend of highlighting the 
influence of the OECD Model Convention, when he states that the terms 
of the Brazilian treaties “follow, albeit partially, the model proposed by the 
Organization for Economic Cooperation and Development – OECD”.235

Some authors are even more categorical in maintaining the importance 
of the OECD Model Convention for the Brazilian international tax policy. 
This is the case, for example, of Paulo Caliendo, to whom “The international 
agreements in which Brazil is a party of pose a standard structure for presenting 
the treatment of income from Permanent Establishments that is similar to that 
one stipulated by the OECD Model. Likewise, we can say that the international 
agreements signed by the country respect the wording and the ‘formation rule’ 
of the income provisions found in the OECD Model.236

Renato Nunes also states that, “Given that such agreements have effects 
within the Brazilian legal system, it is necessary to analyze the provisions of 
such instruments that regulate the income categories analyzed in this paper, 
specifically those contained in the Model Conventions to avoid double taxation 
of the Organization for Economic Cooperation and Development (OECD), 
since these [model conventions] constitute the basis of all conventions of this 
nature until now signed by Brazil, although the country is not a member of this 
important entity.”237

234 Ramon Tomazela Santos, O Regime de Tributação dos Lucros Auferidos no Exterior na Lei nº 12.973/2014 
(Rio de Janeiro: Lumen Juris, 2017) p. 325.

235 Heleno Taveira Tôrres, “Interpretação das Convenções para Evitar a Dupla Tributação e Prestação 
de Serviços”, Eduardo Paz Ferreira, et. al. (eds.), Estudos em Homenagem ao Professor Doutor Alberto 
Xavier (Coimbra: Almedina, 2013) v. I, p. 591.

236 Paulo Caliendo, Estabelecimentos Permanentes em Direito Tributário Internacional (São Paulo: Revista 
dos Tribunais, 2005) p. 464.

237 Renato Nunes, Imposto sobre a Renda Devido por Não Residentes no Brasil (São Paulo: Quartier Latin, 
2010) p. 222.
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Another author who has asserted the influence of the OECD Model on 
Brazilian treaties is João Francisco Bianco. He claims that, “If we examine the 
content of the treaties signed by Brazil to avoid international double taxation, 
we will see that our treaties are based on the wording of the Model Convention 
formulated by the Organization for Economic Cooperation and Development 
– OECD. The series of articles, the arrangement of themes, and the drafting of 
the provisions themselves indicate that our treaties follow almost literally the 
text of the Model Convention”.238 In a similar way, Paulo de Barros Carvalho 
states that, “Brazil, although not a member of the OECD, adopts the guidelines 
established by this organization.”239

The same position is supported by Leonardo Freitas de Moraes e Castro, 
to whom “Brazil generally adopts the OECD Model Convention (OECD-
MC) when signing its agreements, following the version of the model in force 
at the time of signature, with a few minor modifications because Brazil is 
predominantly a capital-importing country of (mostly portrayed as a Source 
State) and the OECD-MC is structured for capital-exporting countries (usually 
the State of Residency), which implies differences in the way these two types 
of countries tax transnational incomes.”240 Other authors with similar positions 
include Ricardo Maitto da Silveira,241 Luciana Rosanova Galhardo,242 Alexandre 
Luiz Moraes do Rêgo Monteiro,243 Mariana Correia Pereira,244 Michel Siqueira 

238 João Francisco Bianco, “Os Lucros das Empresas e o art. 7 dos Tratados Contra Dupla Tributação”, Daniel 
Vitor Bellan et. al. (eds.), Estudos Avançados de Direito Tributário (Rio de Janeiro: Elsevier, 2012) p. 130.

239 Paulo de Barros Carvalho, “Preços de Transferência no Direito Tributário Brasileiro” (2006) 3 Revista 
de Direito Tributário Internacional, p.187.

240 Leonardo Freitas de Moraes e Castro, Planejamento Tributário Internacional: Conceito de Beneficiário 
Efetivo nos Acordos Contra a Bitributação (São Paulo: Quartier Latin, 2015) p. 34.

241 Ricardo Maitto Silveira, O Escopo Pessoal dos Acordos Internacionais Contra a Bitributação (São Paulo: 
Quartier Latin, 2016) pp. 33-34.

242 Luciana Rosanova Galhardo, Rateio de Despesas no Direito Tributário (São Paulo: Quartier Latin, 2004) p. 190.

243 Alexandre Luiz Moraes do Rêgo Monteiro, Direito Tributário Internacional: A Arbitragem nos Acordos 
de Bitributação Celebrados pelo Brasil (São Paulo: Quartier Latin, 2016) p. 46.

244 Mariana Correia Pereira, “Fundamentos do Direito Tributário Internacional”, Ana Paula Saunders, 
Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de Tributação 
Internacional (Rio de Janeiro: Lumen Juris, 2016) p. 6-7.
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Batista,245 Francisco Lisboa Moreira,246 Marcus Lívio Gomes and Renata Cunha 
S. Pinheiro,247 Demes Brito,248 André Mendes Moreira and Fernando Daniel 
de Moura Fonseca,249 and Ana Paula Saunders and Daniel Vieira de Biasi 
Cordeiro.250 (This research’s author, in previous works, has maintained the 
same position, which now seems wrong.)251

Even when an author does not expressly address the subject, an opinion on 
the influence of the OECD Model Convention can be inferred from the approach 
taken to the subject under consideration, which excludes any reference to the UN 
Model. Examples of this situation can be found in the works of Gilberto de Castro 
Moreira Júnior,252 Igor Mauler Santiago,253 and Paulo Ayres Barreto.254

245 Michel Siqueira Batista, “O Artigo 6° da Convenção Modelo da OCDE e os Tratados Internacionais em 
Matéria Tributária no Brasil”, Ana Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & 
Janssen Murayama (eds.), Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) p. 55. 

246 Francisco Lisboa Moreira, “O Artigo 8° da Convenção-Modelo da OCDE e sua Adoção pelo Brasil: 
os Critérios para Evitar a Dupla Tributação da Renda Proveniente do Transporte Aéreo e Marítimo”, 
Ana Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), 
Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) p. 75.

247 Marcus Lívio Gomes & Renata Cunha S. Pinheiro, “As (muitas) Controvérsias Advindas com a Lei 
n° 12.973/2014 no Regime de Tributação das Controladas Diretas e Indiretas”, Sergio André Rocha 
& Heleno Tôrres (eds.), Direito Tributário Internacional: Homenagem ao Professor Alberto Xavier (São 
Paulo: Quartier Latin, 2016) p. 512. 

248 Demes Brito, “A Problemática de Conflito entre o Direito Interno e o Direito Internacional em 
Matéria Tributária”, Demes Brito & Marcos Paulo Caseiro, Direito Tributário Internacional: Teoria e 
Prática (São Paulo: Revista dos Tribunais, 2014) p. 511.

249 André Mendes Moreira & Fernando Daniel de Moura Fonseca, “A Tributação dos Lucros Auferidos 
no Exterior sob a Perspectiva Brasileira. Uma Análise Crítica da Doutrina e da Jurisprudência”, 
Sergio André Rocha & Heleno Tôrres (eds.), Direito Tributário Internacional: Homenagem ao Professor 
Alberto Xavier (São Paulo: Quartier Latin, 2016) p. 98.

250 Ana Paula Saunders & Daniel Vieira de Biasi Cordeiro, “O Artigo 15° da Convenção Modelo da OCDE 
e os Tratados Internacionais em Matéria Tributária no Brasil”, Ana Paula Saunders, Eduardo Santos 
Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de Tributação Internacional (Rio 
de Janeiro: Lumen Juris, 2016) p. 93. 

251 See: Sergio André Rocha, Interpretation of Double Tax Conventions: General Theory and Brazilian 
Perspective (The Netherlands: Kluwer, 2009) p. xxxi.

252 Gilberto de Castro Moreira Júnior, Bitributação Internacional e Elementos de Conexão (São Paulo: 
Aduaneiras, 2003).

253 Igor Mauler Santiago, Direito Tributário Internacional: Métodos de Solução de Conflitos (São Paulo: 
Quartier Latin, 2006).

254 Paulo Ayres Barreto, Imposto sobre a Renda e Preços de Transferência (São Paulo: Dialética, 2001).
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It is interesting to note that even authors who do not take a stand on 
which model is the most relevant to the analysis of Brazil’s treaty policy, 
such as Rodrigo Maito da Silveira, end up basing their studies on the OECD 
Model. This author states in his paper on taxation of partnerships that “The 
OECD Model Convention for the purpose of this study will be considered, 
since international practice (in respect of concluding treaties against double 
taxation) and tax doctrine are largely based on this model.”255

In the light of the previous comments, it is possible to assert that:

•	 According to the results identified in this research, the tax 
conventions implemented by Brazil are clearly influenced by the UN 
Model Convention. This influence is very evident in the analysis of 
distributive rules present in the treaties signed by Brazil and even in 
conventions prior to 1980, when the first UN Model was enacted.

•	 However, when analyzing Brazilian tax literature, one can see that 
the doctrine supports a diametrically opposite understanding. In fact, 
most authors state, in an assertive way, that Brazilian treaties follow 
the OECD Model, without any reference to the influences of the 
UN Model. On the other hand, even authors who refer to this model 
always do so in second place, from the premise that Brazil follows the 
OECD Model with adaptations.

It can be noted, therefore, that the Brazilian tax doctrine should clearly 
pay more attention to the UN Model Convention and its Commentaries, as 
well as to the history of treaties concluded by Brazil and its international tax 
policy. Since the distributive rules in Brazilian conventions are more in line 
with the UN Model, it makes little sense to analyze such treaties only from the 
perspective of the OECD Model Convention and its Commentaries.

In view of the contradiction between the “International Tax Regime” according 
to the “OECD standard” and the policy that guides the Brazilian treaties, to use 
that standard in order to interpret these conventions can lead to the erroneous 
results. This is evident, for example, in the case of taxation of technical services, in 
which one is intended to interpret the conventions signed by Brazil by the “OECD 
standard”, even though this institution did not inspire the Brazilian treaty policy.

255 Rodrigo Maito da Silveira, Aplicação de Tratados Internacionais Contra a Bitributação: Qualificação de 
Partnership Joint Ventures (São Paulo: Quartier Latin, 2006) p. 104.
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Based on this preliminary conclusion, it is relevant to ask: is this trend to 
ignore the impacts of the UN Model Convention and the tradition that gave 
birth to the Brazilian treaty-making policy only present in the tax doctrine, or 
does it also prevail in the decisions of the Brazilian administrative authorities 
and courts? This analysis will be presented in the next section.

1.4. How the OECD and the UN Commentaries to 
their Model Conventions Impact the Application of Tax 
Treaties by Tax Authorities and Courts in Brazil

The preceding section highlighted that even though the distributive rules 
in Brazil’s DTCs are much more aligned with the UN Model Convention – in 
many instances allocating more taxing powers to the source country than the 
latter – many renowned tax scholars and experts tend to give more importance 
to the OECD Model than the UN Model. This trend is responsible for the fact 
that most of the Brazilian international tax literature does not refer very much 
to the UN Model and its Commentaries.

In this section, we turn our attention to the international tax practice 
of Brazil’s institutions, namely Brazil’s Tax Office (“Secretaria da Receita 
Federal do Brasil”), the Administrative Tax Appeals Council (“Conselho 
Administrativo de Recursos Fiscais”), the Superior Court of Justice (“Superior 
Tribunal de Justiça”), and the Supreme Court (“Supremo Tribunal Federal”).

Brazil does not have a long tradition of controversies regarding the 
application of DTCs. Therefore, for the purposes of this analysis, the five most 
significant cases have been selected. In the following material, each case will be 
described and the grounds for the rulings and decisions analyzed.

Before these five selected cases are analyzed, some introductory remarks 
are needed regarding how to compare the OECD and the UN Commentaries 
to their Models and assess the force of such Commentaries in Brazil.
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1.4.1. How to Read the OECD and the UN 
Commentaries and Assess Their Force in Brazil

It has already been highlighted that, to a large extent, the UN Model is the 
OECD Model. This is due to the fact that the drafters of the UN Model decided to 
build it on the OECD Model.256 If there are convergences between the Models, the 
same occurs with respect to the respective Commentaries. This is why, in several 
articles, the UN Commentaries to its Model make explicit reference to the OECD 
Commentaries, quoting the latter and incorporating them into its text.

Therefore, it is not possible to conclude that the reference to the OECD 
Commentaries instead to the UN Commentaries will make a significant difference 
in the interpretation of a treaty provision. This assessment will be one of the 
drivers of our analysis. Whenever the OECD Commentaries were preferred over 
the UN Commentaries, both commentaries will be compared to check whether 
the application of the latter would have led to a different interpretation.

This is not the place for a complete review of all theories regarding the 
nature, force, and effect of the OECD and the UN Commentaries to their 
Models. (This author has reviewed such theories in another study to which the 
reader is directed.257) At this point it is only important to reaffirm the same 
conclusion reached in that study: that the referenced commentaries are not 
considered binding in Brazil. Their status is that of any well-regarded piece of 
tax opinion.258 Therefore, they have a persuasive impact, but are not considered 
the final word on any international tax controversy. 

256 This structural alignment between the model conventions is probably the origin of the tax literature 
position, which states that the Brazilian treaties have been based on the OECD Model.

257 See: Sergio André Rocha, Interpretation of Double Tax Conventions: General Theory and Brazilian 
Perspective (The Netherlands: Kluwer, 2009) pp. 128-137.

258 See: Alberto Xavier, Direito Tributário Internacional do Brasil, 7th Ed. (Rio de Janeiro, Forense, 2010) p. 136.



91

Brazil’s International Tax Policy

1.4.2. Technical Service Payments and the Application 
of Article 7 of the Models

As previously mentioned, according to the current version of OECD 
Model, all services without transfer of technology are taxed under Article 7. 
The same applies to the UN Model.

Until the 2000 Update, the OECD Model had an Article 14 dealing with 
independent professional services. In the referenced Update, Article 14 was deleted 
from the OECD Model, and these services – usually rendered by liberal professionals 
– started being taxed under Article 7. On the other hand, the provision was kept in 
the UN Model. The UN Model also provides for the so-called “service permanent 
establishment” in Article 5, which limits the application of Article 7.

In the Brazilian treaties, Article 7 follows the OECD Model – even though 
Brazil has reserved its right not to use the revised Article 7 of the 2010 Update 
to the OECD Model. On the other hand, only the treaty signed with China has 
a service permanent establishment provision. However, as already mentioned, 
Brazilian treaties significantly reduce the relevance of Article 7 by:

•	 Following the UN Model with respect to Article 5 (“Permanent 
Establishment”)

•	 Keeping Article 14 as part of the country’s treaty policy

•	 Including the rental of industrial, commercial, and scientific 
equipment in the definition of royalties

•	 Including a provision in most of its protocols including technical services 
and technical assistance services in the concept of royalties.

Therefore, one could argue that Brazil’s approach toward Article 7 is even 
more restrictive than that of the UN Model.

Since the year 2000, Brazil’s Tax Office has essentially formalized its 
interpretation that remittances abroad in connection with providing services 
without the transfer of technology are subject to withholding taxation at source. 
The applicable rate is 15%.259 (A 25% rate applies to remittances to tax havens.)260

259 Article 7 of Law No. 9,779 of 1999 and Article 2-A of Law No. 10,168 of 2000.

260 Article 8 of Law No. 9,779 of 1999.
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According to Normative Declaratory Act No. 1 of 2000 (“ADN No. 1 of 
2000”), “In Double Tax Conventions signed by Brazil, this income [resulting 
from providing services without the transfer of technology] is classified in the 
article headed Other Income, […] which shall also occur in the event that the 
convention does not contemplate this article.”

The position adopted in ADN No. 1 of 2000 was strongly criticized by 
tax experts,261 principally because it incorrectly interpreted both Article 7 and 
Article 21 (“Other Income”) of Brazilian treaties. As previously mentioned, 
Brazil’s treaties allocate to both contracting states the right to tax Other Income 
– in line with the UN Model. Therefore, if services without the transfer of 
technology were included in Article 21, Brazil would tax such income at source. 

This interpretation of the Tax Office has given birth to litigation between 
taxpayers and the authorities. 

On June 1, 2012, the first decision from the Superior Court of Justice on 
this matter was published in the official gazette.262 On this occasion, the Court 
ruled in favor of the taxpayer, declaring that Article 7 of the treaties signed by 
Brazil with Canada and Germany263 do not allow the country to tax technical 
services without the transfer of technology at source, if they are not provided 
by a permanent establishment.

In reviewing the decision in this case, it is interesting to note that 
the Court did not make any reference to international experience, the 
OECD Commentaries to its Model, or the UN Commentaries to its Model 
Convention.264 The decision did not hint which model influenced Brazil’s 
treaty policy either.

261 See: Sergio André Rocha, Interpretação dos Tratados para Evitar a Bitributação da Renda (São Paulo: 
Quartier Latin, 2013) p. 249; Gerd Willi Rothmann, “Tributação dos Serviços Importados na 
Legislação Doméstica e Internacional do Brasil”, Fernanda Drummond Parisi, Heleno Taveira Tôrres 
& José Eduardo Soares de Melo (eds.), Estudos de Direito Tributário em Homenagem ao Professor Roque 
Antonio Carrazza (São Paulo: Malheiros, 2014) v. 2, pp. 79-104; Alberto Xavier, Direito Tributário 
Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) pp. 646-647.

262 Special Appeal (“Recurso Especial”) No. 1,161,467.

263 As already mentioned, Brazil’s treaty with Germany was terminated by the latter in 2005 and is no 
longer in force.

264 The second instance court made reference to the OECD Commentaries. The Federal Union’s defense 
in the case also made such references. Both cases referred to the OECD Model, not to the UN Model.
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In December 2013, the Federal Tax Attorney’s Office (“Procuradoria 
Geral da Fazenda Nacional”) issued an Opinion (“Parecer/PGFN/CAT No. 
2,363”)265 indicating that the interpretation established in ADN No. 1/2000 
was mistaken and should be reviewed.

According to this Opinion, Brazil’s tax authorities’ position – that 
payments for technical services without the transfer of technology should be 
treated as “Other Income” – reflects a narrow and mistaken interpretation of 
the term “profits” in Article 7 of Brazil’s tax treaties. Therefore, the official 
position of Brazil’s revenue authorities regarding the interpretation of Article 7 
should be reviewed. In the conclusion, the Opinion reads as follows:

“25.1. Opinion PGFN/CAT No. 776/2011 was issued in a context of 
judicial defense of the Tax Office (REsp No. 1,161,467/RS), whose thesis 
was unsuccessful in the STJ, which in turn used other technical arguments 
about the matter, which can be endorsed by administrative courts, given 
their robustness. Therefore, in light of the possibility of attributing a broad 
concept to the profit set forth in art. 7 of the OECD Model Convention; in 
view of the principle of specialty; and settled on one of the main purposes 
of the treaties to avoid double taxation of income signed by Brazil, we 
suggest the revocation of Opinion PGFN/CAT No. 776/2011.

“25.2. Consequently, it is considered that remittances to abroad deriving 
from contracts for the provision of technical assistance and technical 
services without transfer of technology are better suited under Article 
7 (‘Business Profits’) of the aforementioned Conventions, instead of 
Articles 21 or 22 (‘Other Income’). Thus, such amounts would be taxed 
only in the country of residence of the foreign company, not being 
subject to the income withholding tax at source.

“25.3. The above conclusion does not apply in cases where the Company 
carries out its activity by a permanent establishment located in Brazil, nor 
when, as a result of negotiations between the signatory Countries, there 
is a clear provision in the agreements permitting the taxation in Brazil. 
That is, in the latter case, in cases where international agreements or 
protocols authorize taxation in Brazil, such as treaties and protocols that 
characterize the amounts paid as royalties, such services may be subject 
to the treatment provided for in Article 12 of the Model Convention – 
payment of royalties, regardless of the nature in which the rendering of 

265 On this topic, see: Andreza Ribeiro Fonseca, “A Qualificação dos Rendimentos de Assistência 
Técnica e Serviços Técnicos no Âmbito dos Acordos contra Dupla Tributação Assinados pelo Brasil” 
(2014) 32 Revista Direito Tributário Atual, pp. 45-62.
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the service was performed (in a principal or ancillary nature), therefore, 
not being subject to Article 7.

“25.4. The present analysis is restricted to cases of remittances to abroad 
deriving from contracts for the rendering of technical assistance and 
technical services without transfer of technology and when there is a treaty 
to avoid double taxation, which is the scope of Articles 7 and 21 (or 22), with 
the exceptions mentioned in the previous item. In addition, it should be 
warned that it is necessary to assess the concrete cases bearing in mind the 
present discussion for the application of the understanding here presented, 
and provided that there is no configuration of aggressive tax planning.

“25.5. With the purpose of cementing the position developed throughout 
this Opinion, we suggest that Brazil’s representatives, in its negotiations, 
manage to agree on special explanations or definitions related to the term 
‘profit’, since this is hypothetically possible, as it can be concluded from 
item 75 of the OECD Commentaries to its Model Convention. There 
are Countries that make specific observations on the ‘Commentaries’, 
concerning whether or not they share OECD’s interpretation, and also 
adding, clarifying, or even externalizing their understanding of the 
points being negotiated: ‘75. It is at the discretion of the Contracting 
States to agree bilaterally on special explanations or definitions relating 
to the term ‘profits’ in order to clarify the distinction between that term 
and, for example, the concept of dividends’. [...]”

This Opinion is relevant for the purposes of this research. Initially it 
was declared that generally Brazil’s DTCs seem to follow the OECD Model 
Convention (paragraph 8 of the Opinion). 

In other passages, the Opinion refers to the OECD Model and, at least 
two times, quotes the OECD Commentary to its Model Convention. 

The analysis of the quotes of the OECD’s Commentaries proves how tax 
authorities sometimes misuse them.

In its paragraph 21, Opinion No. 2,363 quoted paragraph 71 of the 
OECD’s Commentaries to Article 7(4), according to which “Although it has 
not been found necessary in the Convention to define the term ‘profits’, it 
should nevertheless be understood that the term when used in this Article and 
elsewhere in the Convention has a broad meaning including all income derived 
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in carrying on an enterprise. Such a broad meaning corresponds to the use of 
the term made in the tax laws of most OECD Member countries.”266

The UN Commentaries to its Model regarding Article 7(4) expressly 
reproduces the OECD Commentary to the same provision. However, it refers 
to the OECD Commentary before its 2010 Update when it did not have the 
provision quoted in Opinion No. 2,363. 

It is interesting to note that Brazil has a reservation regarding the new 
version of Article 7 (after the 2010 Update to the OECD Model). This fact has led 
to the country’s position that it “will interpret Article 7 as it read before the 2010 
Update in line with the relevant Commentary as it stood prior to that update”.267

Therefore, one can conclude that Brazil’s tax authorities have used a 
passage from the OECD’s Commentaries to its Model Convention that the 
country explicitly stated it would not apply since it was not found in the 
Commentaries before the 2010 Update. 

This case appears to confirm our assumption that Brazilian tax authorities, 
when presenting their positions, tend to use as a premise that the OECD 
materials exert great influence on Brazilian treaties.

Although at first glance the conclusion of Opinion No. 2,363 of 2013 
appears to strike a blow against Brazil’s source taxation, an analysis of the 
entire document shows otherwise.

In Opinion No. 2,363, the Federal Tax Attorney’s Office has clearly stated 
that source taxation is allowed whenever the treaty signed by the country 
contains a specific rule giving technical services and technical assistance 
services the same treatment as royalties. The same could result if the service in a 
given case falls under Article 14 regarding independent professional services268.

266 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 152.

267 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 467.

268 See: Sergio André Rocha, “Caso COPESUL: Tributação pelo IRRF da Prestação de Serviços, Antes 
e Depois do ADI RFB n. 5/14”, Leonardo Freitas de Moraes e Castro (ed.), Tributação Internacional 
Análise de Casos: Volume 3 (São Paulo: MP Editora, 2015) pp. 211-238.
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After Opinion No. 2,363, Brazil’s Tax Office enacted Interpretative 
Declaratory Act No. 5 of 2014 (“ADI No. 5 of 2014”),269 as follows.

“Art. 1 The tax treatment on income paid, credited, delivered, employed 
or remitted by source in Brazil to a natural or legal person residing abroad 
for the provision of technical services and technical assistance, with or 
without the transfer of technology, based on an agreement or convention 
to avoid double taxation of income concluded by Brazil shall be that 
treatment provided for in the respective Agreement or Convention:

“I - in the article about royalties, when the respective protocol provides 
that technical services and technical assistance receive equal treatment, 
if the Agreement or the Convention authorizes the taxation in Brazil;

“II - in the article about independent professions or independent 
professional or personal services, in the case of the provision of technical 
services and technical assistance related to the technical qualification of 
a person or group of persons, if the Agreement or Convention authorizes 
taxation in Brazil, except for the provisions of item I; or

“III - in the article about business profits, except for the provisions of 
items I and II.”

Therefore, it seems that the enactment of Opinion No. 2,363/13 and 
Interpretative Declaratory Act No. 5/2014 should not be viewed as a death 
certificate of disputes pertaining to the interpretation/application of Article 7 of 
Brazilian treaties. This outcome – non-taxation at the source of technical services – 
will only be automatically achieved in those treaties which do not have a provision 
equating them to royalties – namely, Austria, Finland, France, Japan, and Sweden.

In fact, on July 1, 2015, COSIT issued a new ruling specifically about 
the application of the treaty between Brazil and France. According to Ruling 
No. 153 of 2015, technical services paid to a French resident are not subject to 
withholding taxation in Brazil. The decision’s abstract reads as follows.

“REMITTANCE TO FRANCE. PROVISION OF TECHNICAL 
SERVICE AND TECHNICAL ASSISTANCE. TAX TREATMENT. 
The income paid, credited, delivered, employed or remitted, by source 
located in the country, to the individual or legal entity domiciled in 

269 For more information on Interpretative Declaratory Act No. 5 of 2014, see: Vanessa Arruda Ferreira, 
“The New Brazilian Position on Service Income under Tax Treaties: If you Can’t Beat ‘em Join ‘em” 
(2015) 43 (3) Intertax, pp. 255-262.
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France, as remuneration for technical service or technical assistance 
provided, is not subject to Withholding Income Tax (IRRF).”

When analyzing the full-length of this decision, we note that no reference 
was made to either of the model conventions or their commentaries.

On December 9, 2015, the Superior Court of Justice issued Special Appeal 
No. 1,272,897 about this subject. Once again, the court’s interpretation was 
that Article 7 of the treaty between Brazil and Spain prevents the Brazilian 
taxation at source on technical services rendered by non-residents without a 
permanent establishment in Brazil.270

In this decision, the Justice-Rapporteur, Napoleão Nunes Maia Filho, was 
categorical in stating that, “Even Brazil, not being a member of the OECD, has 
adopted the model proposed by this organization.”

An analysis of taxation at the source on payments for technical services 
without the transfer of technology indicates that both administrative and judicial 
decisions are based on the OECD Model Convention and its Commentaries 
and does not take into account the respective UN documents.

On November 9, 2016, Private Ruling No. 109 was published, which 
covered taxation of technical services, without the transfer of technology, paid 
to residents in Finland. Again, the COSIT’s tax authorities made no reference 
to the model that supposedly influenced Brazil’s international fiscal policy.

Finally, on November 30, 2016, COSIT issued Private Ruling No. 155, which 
had the purpose of analyzing the taxation of payments related to the provision 
of technical services made to Argentina. In this case, in line with the position 
formalized in ADI No. 5 of 2014, the position of the tax authorities was essentially 
that Withholding Income Tax was levied on this case. This decision was also fully 
based on the treaty signed between Brazil and Argentina and on Brazilian domestic 
legislation – notably Normative Instruction No. 1,455/2014, which defines technical 
services. No consideration about the Models or their Commentaries was provided. 
The same interpretation was supported by COSIT in Private Ruling No. 5 of 2017, 
which focused on payments of technical services to Canada.

270 Leonardo Freitas de Moraes e Castro & Alexandre Luiz Moraes do Rêgo Monteiro, “Qualification 
of Services under Double Tax Treaties in Brazil: Open Issues After lberdroia Case”, Luís Eduardo 
Schoueri & João Francisco Bianco (eds.), Estudos de Direito Tributário em Homenagem ao Professor 
Gerd Willi Rothmann (São Paulo: Quartier Latin, 2016) pp. 194-196.
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1.4.2.1. CARF Decisions on the Characterization of a 
Permanent Establishment in Brazil

All controversy regarding the application of Article 7 of the agreements 
concluded by Brazil only takes place in cases where technical services, without 
the transfer of technology, are provided without the intervention of a permanent 
establishment. Whenever there is a permanent establishment, it is no longer 
possible to consider the exclusive taxing power to the country of residence, and 
the treaty also provides for the possibility of taxation by the source country.

As was pointed out in the previous item, as the issue currently stands, 
COSIT has acknowledged that in the case of payments for the services 
mentioned in the previous paragraph, made to beneficiaries residing in countries 
whose treaty do not establish that technical services should be taxed as royalties 
– Austria, Finland, France, Japan, and Sweden –, withholding taxation would 
not be levied. This occurs whenever the non-resident does not use a permanent 
establishment in Brazil for the provision of services.

In view of this scenario, some CARF decisions were issued barring the 
application of the treaty, and it was not argued that they were not technical 
services, or that article 7 only applies to corporate profits, but it was rather 
considered, in a mistaken and artificial way, that the non-resident had a 
permanent establishment in Brazil.271

In Decision No. 2202003.063, dated December 9, 2015, the application 
of Article 7 of the treaty between Brazil and France was examined, which was 
eventually dismissed by CARF, under the argument that the French company had a 
permanent establishment in Brazil. The following is an excerpt from the judgment.

“[...] BRAZIL FRANCE TREATY TO AVOID DOUBLE TAXATION. 
EXISTENCE OF PERMANENT ESTABLISHMENT. TAXATION AT 
SOURCE. Permanent establishment characteristics are the existence of 
a permanent physical installation that is available to the company, which 
must carry out its activity in this facility or by it. In the existence of a 
permanent establishment, its profits may be taxed at source. [...].”

271 On this topic, see: João Francisco Bianco, “Análise de caso de tributação de estabelecimento 
permanente” (2017) 85 Revista Fórum de Direito Tributário, p. 63-68.
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Under the facts of this case, the decision dealt with the situation where 
the French company had chartered a vessel for a Brazilian company, while, 
at the same time, there was a subsidiary service provider in Brazil. In the 
prevailing opinion of this case, such situation would constitute a permanent 
establishment. A section of the decision is presented below.

“The contracts signed with companies based in France are those related 
to the equipment referenced as Nos. 117 to 124 by the Tax Authority, 
in a total of 8 contracts. All of them were signed with freighter 
PRIDE FORAMER SAS, with PRIDE DO BRASIL SERVICIOS 
DE PETRÓLEO LTDA as its intervenor and have the following 
characteristics in common:

a) service agreement with PRIDE DO BRASIL SERVICOS DE 
PETRÓLEO LTDA., bound to the charter agreement and signed on 
the same date;

b) termination of the service agreement is basis for termination of the 
charter contract;

c) solidarity between the contracting party (charterer) and the intervener 
(service provider);

d) the liability insurance signed by the intervener has the freighter as co-insured.

“It should be noted that Pride do Brasil was controlled by Pride 
International Ltd, which held 99.99% of its membership interests.”

“Therefore, the Brazilian company which signed the service agreement 
acted not only as an intervener between the contracting party, now the 
appellant, and the company based in France, but also as an effective 
party in the execution of the contracts, which are, in fact, one single 
contract, since the supply of the unit was an integral and inseparable 
part of the services contracted, which infers that the Brazilian company 
was a permanent establishment of the French company in Brazil.”

This is not the time for a detailed analysis of the case’s merits. Considering 
the purposes of this research, it is worth noting that, as in previous cases, several 
references were made to the OECD Model Convention and its Commentaries. 
In fact, in the case report, Counselor Marco Aurélio de Oliveira Barbosa 
pointed out that in several passages the taxpayer referred to such documents. 

When submitting his opinion, the Counselor referred to Articles 7 and 
12 of the OECD Model Convention. Quoting the OECD’s Commentaries 
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to Article 12 of its Model, Marco Aurélio de Oliveira Barbosa stated that, 
“Considering the Commentaries the OECD Model Convention, we observe 
that not all remuneration related to the provision of services falls into the 
royalties’ category. It is necessary to involve technology transfer, that is to 
say, the provision of information corresponding to the experience gained, the 
transmission of knowledge and know-how.” No reference to the UN Model 
Convention or its Commentaries was made.

In 2016, CARF faced the matter once again in Decision No. 2202003.114. 
In this case, it was considered that the French company had a permanent 
establishment in Brazil because it was part of a cost-sharing agreement by which 
the Brazilian company reimbursed the foreigner for various support activities. 
The following is an excerpt from this decision.

“Analyzing the case records, it is clear that the Brazilian company FAURECIA 
AUTOMOTIVE DO BRASIL LTDA., now appellant, had only the 
Spanish companies FAURECIA INTERIOR SYSTEMS ESPANA SA and 
FAURECIA INTERIOR SYSTEMS SALC ESPANA SL as partners in 2009, 
object of this assessment, according to the 348th and 358th Amendments to 
the Articles of Association (pp. 189 to 219). These Spanish companies belong 
to the FAURECIA group (p. 1,491), as well as the Appellant (cf. 1,484).

“The companies benefiting from the remittances, FAURECIA SIEGES 
D’AUTOMOBILE and FAURECIA AUTOMOTIVE HOLDINGS, 
domiciled in France, are also part of the FAURECIA group, as can be 
seen from the contracts on pp. 1,473 to 1,496.

“The contracted services included general administration, communications, 
sales and marketing, program administration, accounting, controlling 
and taxes, treasury, legal issues, insurance, real estate, information system 
administration, human resources, procurement organization administration, 
procurement of production-related and non-production-related items, 
assistance in the manufacturing process, and advice on quality improvement.

“Therefore, due to the scope of the contracted services, ranging from 
general administration (including strategic planning), treasury, sales, 
marketing, human resources and even to the three stages of manufacturing 
(preparation, control and execution), the companies FAURECIA 
SIEGES D’AUTOMOBILE and FAURECIA AUTOMOTIVE 
HOLDINGS, beneficiaries of the income, actually carried out their 
activities in Brazil by the Brazilian company, consisting of a permanent 
establishment of the French companies in this country, which allowed it 
to maintain the provision of services as it was contracted.”
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The Counselor-Rapporteur of this case was the same as the previous one, 
Marco Aurélio de Oliveira Barbosa. In his opinion on this judgment, he made 
the same comments as in the previous case, repeating references to the OECD 
Model Convention and its Commentaries – and ignoring the UN peers.

1.4.3. Brazil’s CFC Rules and the Country’s Tax Treaties

Perhaps the most sophisticated debates regarding the application of Brazil’s 
DTCs have targeted the relationship between the country’s CFC – Controlled 
Foreign Company – regime272 and its tax treaties. Our focus on this item will 
be to examine how the issue has been treated by administrative and judicial 
courts. However, for clarity, before we address how decisions have dealt with 
this issue, we will present a brief overview of Brazil’s CFC regime.

1.4.3.1. A Historical Overview of Brazil’s CFC Regime and 
the Controversy Regarding International Tax Conventions

Until the enactment of Law No. 9,249, published on December 27, 1995, 
Brazil adopted a territorial system for the taxation of legal entities, Accordingly, 
economic events occurring outside Brazilian territory were not subject to the 
levy of corporate income tax (“IRPJ”).

This law introduced taxation on a universal basis for IRPJ, a system that 
was only adopted for the Social Contribution on Net Income (“CSLL”) after 
the entry into force of Provisional Measure No. 1,885/699 (later Provisional 
Measure No. 2,158-35/2001, Article 21).273

272 There is some debate in Brazil regarding whether the country’s rules regarding the taxation of non-
distributed profits of a foreign company could be referred to as a CFC regime. Alberto Xavier, for 
example, denies this possibility. We have manifested our position that it is correct to characterize the 
Brazilian regime as a true CFC regime in another study, to which we refer. See: Sergio André Rocha, 
“São as Regras Brasileiras de Tributação de Lucros Auferidos no Exterior “Regras CFC”? Análise a 
Partir do Relatório da Ação n. 3 do Projeto BEPS”, Marcus Lívio Gomes & Luís Eduardo Schoueri 
(eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) pp. 225-240. 

273 “Art. 21. Profits, income and capital gains earned abroad are subject to the levy of CSLL, in accordance 
with the universal taxation rules set forth in articles 25 to 27 of Law No. 9,249 of 1995, articles 15 to 
17 of Law No. 9,430 of 1996 and Article 1 of Law No. 9,532 of 1997.
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Article 25 of Law No. 9,249 of 1995 established that profits earned 
by controlled foreign companies and foreign affiliated companies had to be 
included in the income tax calculation on December 31 of the year in which 
such profits had been recognized abroad.

It can be noted, therefore, that this provision not only introduced universality 
as a parameter for the taxation of legal entities by the income tax, but also it set 
forth very clearly that profits earned abroad are one of the taxable materiality.

This is a relevant aspect. The taxation introduced by Law No. 9,249/95 
made express reference to profit taxation, without any mention as to the necessity 
of its effective distribution for the consummation of the IRPJ’s triggering event. 

According to Alcides Jorge Costa, Law No. 9,249/95 created different 
systems for the taxation of income and capital on the one hand, and the profits 
of subsidiaries, branches, affiliates and controlled companies on the other. In 
the first case, income and capital gains would be reflected in the determination 
of net income for the year, whereas in the second, the profits of subsidiaries, 
branches, affiliates and controlled companies would not be included in the net 
income for the year, but added directly to the taxable profit.274

Focusing more directly on the taxation of profits earned by subsidiaries 
and affiliates, the same was provided for in paragraphs 2 and 3 of Article 25 of 
Law No. 9,249/95, which established different rules for each case. 

Indeed, according to paragraph 2 of said Article 25, “Profits earned 
by subsidiaries, branches or controlled companies abroad of legal entities 
domiciled in Brazil shall be included in the calculation of the taxable income in 
accordance with the following:

“I - the subsidiaries, branches and controlled companies must 
demonstrate the profits calculation they perform in each of their fiscal 
years, according to the norms of Brazilian legislation; 

 Sole paragraph. The balance of income tax paid abroad, which exceeds the offsettable amount with 
the income tax due in Brazil, may be offset against the CSLL levied due to the addition of the profits 
from abroad to its tax base, up to the limit added as a result of this addition.

274 Alcides Jorge Costa, “Rendimentos Auferidos no Exterior por Pessoa Jurídica”, Valdir de Oliveira 
Rocha (ed.), Imposto de Renda: Aspectos Fundamentais (São Paulo: Dialética, 1996) pp. 12-13.
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“II - the profits referred to in item I will be added to the parent company or 
the controlling company’s net income, in proportion to its shareholding, 
in order to calculate the taxable income; 

“III - if the legal entity is extinguished in the course of the fiscal year, it 
should add to its net profit the profits earned by subsidiaries, branches or 
controlled companies, up to the date of the closing balance sheet; 

“IV - the financial statements of subsidiaries, branches and controlled 
companies that use Brazilian Reais in their statements should be 
maintained in Brazil for the period established in art. 173 of Law No. 
5,172 of October 25, 1966.”

As for affiliates, paragraph 3 of the same Article 25 provided that “Profits 
earned abroad by affiliate companies domiciled in Brazil shall be computed in 
the calculation of the taxable income in accordance with the following: 

“I - the profits realized by the affiliate company will be added to the net 
profit, in proportion to the legal entity’s participation in the affiliate 
company’s capital;

“II - the profits to be computed in the taxable income calculation are 
those calculated in the balance sheet or balance sheets determined by 
the affiliated company in the course of the legal entity’s base period; 

 “III - if the legal entity is extinguished in the course of the fiscal year, it should 
add to its net income, for the calculation of the taxable income, its share in 
the affiliated company’s profits calculated by the latter in the balance sheets 
assessed until the closing balance sheet date of the legal entity; 

 “IV - the legal entity shall keep in its possession a copy of the affiliated 
company’s financial statements.”

As pointed out above, the materiality taxable under Article 25 of Law No. 
9,249/95 was “profits”, so that this provision waived any event of making such 
profits available for their levy. In this regard, in the words of André Martins de 
Andrade, the aforementioned provision “taxes, rather, the income and capital 
gains directly generated by the Brazilian legal entity abroad, as well as the profit 
indirectly generated by the Brazilian legal entity abroad”.275

A debate started then and it lingers on to this day, regarding the 
compatibility of this kind of taxation with the constitutional materiality of 

275 André Martins de Andrade, A Tributação Universal da Renda Empresarial (Belo Horizonte: Editora 
Fórum, 2008) pp. 202-203.
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Corporate Income Tax (“IRPJ”). Writing soon after the publication of Law No. 
9,249 of 1995, Luís Eduardo Schoueri already manifested his position, which 
became widely adopted amongst Brazilian scholars, stating that, “Despite the 
intention of the federal rule-makers, the profits earned by subsidiaries and 
affiliates of Brazilian companies abroad cannot be added to the profits of the 
Brazilian shareholder until they are effectively distributed (provided, of course, 
that the legislation of the country in which the subsidiary or affiliate is located 
does not require automatic and uninterrupted distribution of profits).”276

Faced with the tax experts’ reaction regarding the unconstitutionality of 
automatic taxation of profits earned by subsidiaries and affiliates abroad, tax 
authorities took a step back with the enactment of Normative Instruction No. 
38/96, which began to determine the moment the distribution of such profits 
would occur in an attempt to reconcile Law No. 9,249/95 with the Federal 
Constitution and the National Tax Code (“CTN”).277

Although the use of an administrative normative act to modify the legal 
orientation is open to criticism (even if it is not exactly something new in the 

276 Luís Eduardo Schoueri, “Tributação dos Lucros Auferidos por Controladas e Coligadas no Exterior 
um Novo Capítulo no Direito Tributário Internacional do Brasil?”, Valdir de Oliveira Rocha (ed.), 
Imposto de Renda: Aspectos Fundamentais (São Paulo: Dialética, 1996) p. 145.

277 The timing of the distribution of profits earned by subsidiaries and affiliates was set forth in Article 
2 of Normative Instruction No. 38/96, which reads as follows. “Article 2. Profits earned abroad by 
subsidiaries, branches, controlled companies or affiliates will be added to the net income of the base 
period for the purpose of determining the taxable income corresponding to the balance sheet as of 
December 31 of the calendar year in which they were made available.

 Paragraph 1. Profits paid or credited to the parent company, controlled company or affiliate in Brazil, 
by the subsidiary, branch, controlled company or affiliated company abroad are considered available.

 Paragraph 2. For the purpose of the previous paragraph, it is considered: 

 I - credited the profit, when the transfer of the registration of its amounts to any account representing 
liabilities of the subsidiary, branch, controlled company or affiliate, domiciled abroad occurs; 

 ll – paid the profit, when the following occurs: 

 a) the credit of the amount in bank account in favor of the parent company, controlled company or 
affiliate, domiciled in Brazil;

 b) the delivery, in any capacity, to any beneficiary’s representative;

 c) the remittance, in favor of the beneficiary, to Brazil or to any other place; 

 d) the employment of the amounts, in favor of the beneficiary, in any place, including the capital 
increase of the subsidiary, branch, controlled company or affiliate, domiciled abroad. [...]”
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Brazilian experience), the fact is that the enactment of Normative Instruction No. 
38/96 was the answer that the taxpayers expected from government at that time. 

The problem of the lack of legal basis of Normative Instruction No. 38/96 
was solved with the enactment of Law No. 9,532/97, which “legalized”278 the 
temporal aspect of an IRPJ triggering event on profits obtained abroad by 
controlled companies and affiliates of a Brazilian legal entity.279

A relevant issue in the distribution of profits rationale provided for in 
Article 1 of Law No. 9,532/97 is that it did not change the materiality taxable 
by IRPJ, which continued to be, as far this dissertation is concerned, profits 
earned abroad. This rule dealt only with the time when such profits would 
be considered available for tax purposes. In other words, Law No. 9,532/97 
dealt with the time aspect of IRPJ’s triggering event in these cases and not its 
material aspect. This point was expressly pointed out by André Martins de 
Andrade in the following passage. 

278 Cf. João Francisco Bianco, Transparência Fiscal Internacional (São Paulo: Dialética, 2007) p. 55.

279 See Article 1 of Law No. 9,532/97: “Article 1 Profits earned abroad, by subsidiaries, branches, 
controlled companies or affiliates, will be added to net income, to determine the taxable income 
corresponding to the balance sheet as of December 31 of the calendar year in which they were made 
available to the legal entity domiciled in Brazil. 

 Paragraph 1. For the purposes of the provisions of this article, profits will be considered available to 
the company in Brazil: 

 a) in the case of a subsidiary or branch, at the balance sheet date on which they were determined;

 b) in the case of a controlled company or affiliate, on the date of payment or credit on a representative 
account of the foreign company’s liability. 

 c) in the case of contracting loan operations, if the lender, affiliate or controlled company, has profits 
or profit reserves; (Included by Law No. 9,959, of 2000) 

 d) in the event of an advance of funds, made by the affiliate or controlled company, on account of 
future sale, whose settlement, by the delivery of the good or service sold, occurs in a period exceeding 
the production cycle of the good or service. (Included by Law No. 9,959, of 2000) 

 Paragraph 2. For the purposes of item “b” of the previous paragraph, it is considered: 

 a) credited the profit, when the transfer of the registration of its amounts to any account representing 
liabilities of controlled company or affiliate, domiciled abroad, occurs;

 b) paid the profit, when the following occurs: 

 1. the credit of the amount in bank account, in favor of the controlling company or affiliate in Brazil;

 2. delivery, in any capacity, to any beneficiary’s representative;

 3. the remittance, in favor of the beneficiary, to Brazil or to any other place; 

 4. the use of the amounts, in favor of the beneficiary, in any place, including the capital increase of 
the controlled company or affiliate, domiciled abroad. [...].”
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“When, after these administrative acts, Law No. 9,532/2007 was 
published, there was no intention on the part of the legislature to 
change the nature of the tax, creating a new triggering event. It was 
simply intended to legitimize the amendment previously envisaged in an 
administrative act regarding the time of the tax collection. Accordingly, 
the rules for making profits available, introduced by Law No. 9,532/97, 
were limited to determining the temporal aspect of this taxation. As 
a result, the legislator was able to defer tax collection levied for the 
moment of its distribution. [...]”280

On January 11, 2001, Ancillary Law No. 104 was published. Among the 
various amendments made to the CTN, the aforementioned ancillary law 
included a Paragraph 2 in Article 43, which states that “In the event of revenue 
or income originating from abroad, the law shall establish the conditions and 
the moment in which they will be made available, for the purposes of the 
taxation referred to in this article.”

It is noteworthy that, with the inclusion of this provision in the CTN, 
it was intended to delegate to the ordinary legislator the taxing powers to 
determine the temporal aspect of the triggering event of income tax in the case 
of revenue or income from abroad.

After the change in the CTN, Article 74 of Provisional Measure No. 2,158-
35/01 (which had been incorporated in its version n. 34) reintroduced into the 
Brazilian legal system a provision for the automatic taxation of profits obtained 
abroad by controlled companies and affiliates of the Brazilian legal entity as follows. 

“Article 74. In order to determine the tax base of income tax and CSLL, 
pursuant to art. 25 of Law No. 9,249, of December 26, 1995, and of 
art. 21 of this Provisional Measure, the profits realized by controlled 
company or affiliated abroad will be considered available to the parent 
company or its affiliates in Brazil at the date of the balance sheet in 
which they were determined, pursuant to the regulation. 

“Sole paragraph. Profits realized by a controlled company or affiliate 
abroad until December 31, 2001, will be considered as made available 
on December 31, 2002, unless, prior to this date, occurs any of the 
hypotheses of availability provided for in the legislation in force.”

280 André Martins de Andrade, A Tributação Universal da Renda Empresarial (Belo Horizonte: Editora 
Fórum, 2008) p. 285.
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Pursuant to Article 74, the profits earned by foreign controlled companies 
and affiliates would be considered available to the parent company or its affiliates 
in Brazil at the date of the balance sheet in which they were determined. 

Therefore, it can be seen that the rule set forth in Provisional Measure 
No. 2,158-35/01 (“MP 2,158”) used the taxing power that had been delegated 
by the CTN to determine the timing when profits earned by subsidiaries and 
affiliates abroad would be available. Once again, an express reference was made 
to Article 25 of Law No. 9,249/95. That is, the materiality subject to taxation 
continued to be the profits earned abroad, with Article 74 being the rule that 
only had at the time when such profits would be considered available.281-282

Since its enactment, Article 74 of MP 2,158 was considered unconstitutional 
by the majority of Brazilian tax scholars, with isolated positions (such as Marco 
Aurélio Greco’s) to whom there would be no incompatibility between the 
aforementioned rule and the Federal Constitution or the CTN.283

There are so many works regarding this subject that reference to all of them 
would be impossible here. For example, we quote Ricardo Mariz de Oliveira, 
to whom “Article 74 of Provisional Measure No. 2,158-35 is illegal, because 
it contradicts Article 43 of the CTN, and is unconstitutional, for prescribing 
taxation in a situation not contained in the income tax’s concept of tax event 
provided for in Article 153, item III, of the Constitution.”284 The same view 

281 On the insertion of paragraph 2 to Article 43 of Brazil’s Tax Code, see: Ricardo Mariz de Oliveira, 
“O Conceito de Renda - Inovação do art. 43 do CTN pela Lei Complementar n° 104 (a Questão da 
Disponibilidade sobre Lucros de Coligadas e Controladas no Exterior” (2001) 73 Revista Dialética de 
Direito Tributário, pp. 105-115.

282 Cf. André Martins de Andrade, A Tributação Universal da Renda Empresarial (Belo Horizonte: Fórum, 
2008) p. 285; João Francisco Bianco, “Tributação dos Lucros Auferidos por Empresas Controladas 
no Exterior: Análise Critica do Recurso Extraordinário N. 541.090”, Raquel Elita Alves Preto (ed.), 
Tributação Brasileira em Evolução: Estudos em Homenagem ao Professor Alcides Jorge Costa (São Paulo: 
Editora IASP, 2015) p. 1001.

283 Cf. Victor Uckmar, Marco Aurélio Greco, Sergio André Rocha, et al., Manual de Direito Tributário 
Internacional (São Paulo: Dialética, 2012) pp. 394-395.

284 Ricardo Mariz de Oliveira, “O Imposto de Renda e os Lucros Auferidos no Exterior”, Valdir de Oliveira 
Rocha (ed.), Grandes Questões Atuais do Direito Tributário: 7º Volume (São Paulo: Dialética, 2003) p. 354.
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was adopted by Heleno Taveira Tôrres,285 Humberto Ávila,286 Alberto Xavier,287 
and Luís Eduardo Schoueri, the latter conditioning the constitutionality of 
Article 74 of MP 2,158 on the existence of effective availability of profits earned 
abroad.288 (This research’s author also stated his position that the provision is 
unconstitutional in articles published in 2003289 and again in 2012.290)

On December 2001, the constitutionality of Article 74 of MP 2,158 was 
challenged before the Federal Supreme Court (“STF”), object of the Direct 
Action for the Declaration of Unconstitutionality No. 2,588 (“ADI 2,588”). After 
being pending for more than a decade, pending, ADI 2,588 was decided in 2013. 

After the judgment by the Federal Supreme Court of ADI 2,588, a number 
of debates, (which were already being voiced within the Federal Revenue of 
Brazil) were initiated regarding a reform of the Brazilian tax system for profits 
earned abroad. On October 10, 2013, Law No. 12,865 was published. Its Article 
40 introduced a special payment program for companies that had questioned or 
failed to comply with the regime established in Article 74 of MP 2,158. 

Later, on November 13, 2013, Provisional Measure No. 627/13 (“MP 627”) 
was enacted. This introduced the new Brazilian rules for the taxation of profits 
earned abroad by subsidiaries, branches, controlled companies, and affiliates, 
in its Articles 72 to 91. 

MP 627 reformed the tax system of profits earned abroad, incorporating 
into Brazilian Law common concepts in Comparative Law, such as the 
distinction between active and passive income, and for the first time, a system 

285 Heleno Taveira Tôrres, “Tributação de Controladas e Coligadas no Exterior e seus Desafios Concretos”, 
Heleno Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier Latin, 
2012) v. VI, p. 440-441.

286 Humberto Ávila, “O Imposto de Renda e a Contribuição Social sobre o Lucro e os Lucros Auferidos 
no Exterior”. Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais do Direito Tributário: 7º Volume 
(São Paulo: Dialética, 2003) p. 239.

287 Alberto Xavier, Direito Tributário internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense 2010) pp. 400-412.

288 Luís Eduardo Schoueri, “Imposto de Renda e os Lucros Auferidos no Exterior”, Valdir de Oliveira 
(ed.), Grandes Questões Atuais do Direito Tributário: 7º Volume (São Paulo: Dialética, 2003) p. 328.

289 Sergio André R. G. da Silva, “Transparência Fiscal Internacional no Direito Tributário Brasileiro” 
(2003) 99 Revista Dialética de Direito Tributário, p. 123.

290 Victor Uckmar, Marco Aurélio Greco, Sergio André Rocha, et al., Manual de Direito Tributário 
Internacional (São Paulo: Dialética, 2012) p. 396.
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of automatic taxation of profits earned abroad by companies controlled by 
individuals resident in Brazil. This generated many controversies during the 
course of the conversion bill. 

On May 14, 2014, Law No. 12,973 (“Law 12,973”) was published in 
the Official Gazette, which was the Conversion Bill of MP 627. The system 
conceived in the provisional measure was broadly maintained, although it has 
undergone several changes and refinements. Perhaps the greatest change has 
been the complete abolition of the automatic taxation rules for the profits from 
investments controlled by natural persons. 

On December 8, 2014, Normative Instruction No. 1,520 (“IN 1,520”) was 
published. This regulated Law 12973 and introduced the ancillary obligations 
that taxpayers would have to comply with when applying the new taxation 
system for profits earned abroad.

Article 77 of Law 12,973 – contrary to what occurred with Article 74 of MP 
2,158 – was the first to provide that Brazilian taxation would not be levied on 
the profits earned by the controlled company abroad, but rather on the amount 
resulting from the adjustment of the investment value in the foreign company 
equivalent to such profits. (This research’s author believes, however, that in spite 
of the change in the legal wording, the materiality of the taxation sought in Brazil 
remains the same: the profits earned by the controlled company abroad.291)

The fact that Brazilian taxation is levied on the profits earned by the 
controlled company abroad is exactly what served as the basis for another relevant 
legal discussion – which is no longer related to its compatibility with the Federal 
Constitution or the National Tax Code, but rather to its relationship with the 
international treaties on the taxation of income and capital signed by Brazil.

In fact, it argued that the taxation provided for in Article 74 of MP 2,158, 
which was replaced by Article 77 of Law 12,973, should not be considered in 
cases where the controlled company is located in a country that has signed 
a tax treaty with Brazil. The reason is that (as noted previously) according 

291 See: Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no Exterior, 2nd Ed. (São 
Paulo: Quartier Latin, 2016) pp. 139-143. Also see: Ramon Tomazela Santos, O Regime de Tributação dos Lucros 
Auferidos no Exterior na Lei nº 12.973/2014 (Rio de Janeiro: Lumen Juris, 2017) pp. 21-23.
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to Article 7 of the referenced conventions, the general rule is that corporate 
profits are taxed only in the country of residence.292

Other authors maintain that the Brazilian taxation in these cases would 
be in misalignment with Article 10 of the Brazilian tax conventions because 
this provision would only authorize the taxation of distributed dividends. This 
would argue that non-distributed profits would not be subject to taxation.293

Some Brazilian treaties – such as those signed with Argentina, Austria, 
Ecuador, India, and Spain – contain exemption rules for the taxation of 
dividends effectively distributed to a beneficiary located in Brazil. It is argued, 
then, that these conventions would rule out the impact of Article 74 of MP 2,158 
and of Article 77 of Law 12,973, since it would result in a logical incompatibility 
between the exemption of distributed dividends and the taxation of the base 
profits from such dividends.294

Finally, the treaties concluded with the Czech Republic, Denmark, and 
Slovakia contain a specific provision under which Brazil cannot tax unrealized 
profits earned by companies located in the other contracting state.295

292 See: Heleno Taveira Tôrres, “Tributação de Controladas e Coligadas no Exterior e seus Desafios 
Concretos”, Heleno Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier 
Latin, 2012) v. VI, p. 436; Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e 
Coligadas no Exterior, 2nd Ed. (São Paulo: Quartier Latin, 2016) pp. 74-77; Ramon Tomazela Santos, 
O Regime de Tributação dos Lucros Auferidos no Exterior na Lei nº 12.973/2014 (Rio de Janeiro: Lumen 
Juris, 2017) pp. 278-284.

293 See: Heleno Taveira Tôrres, “Lucros Auferidos por Meio de Controladas e Coligadas no Exterior”, 
Heleno Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier Latin, 
2012) v. IIl, pp. 161-162; Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e 
Coligadas no Exterior, 2nd Ed. (São Paulo: Quartier Latin, 2016) pp. 77-79; Ramon Tomazela Santos, 
O Regime de Tributação dos Lucros Auferidos no Exterior na Lei nº 12.973/2014 (Rio de Janeiro: Lumen 
Juris, 2017) pp. 284-299.

294 Cf. Alberto Xavier, Direito Tributário Internacional do Brasil, 7th Ed. (Rio de Janeiro: Forense, 2010) p. 
386; Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no Exterior, 2nd Ed. 
(São Paulo: Quartier Latin, 2016) pp. 79-81; Ramon Tomazela Santos, O Regime de Tributação dos Lucros 
Auferidos no Exterior na Lei nº 12.973/2014 (Rio de Janeiro: Lumen Juris, 2017) pp. 299-301 / 317-323.

295 A new protocol was signed between Brazil and Denmark, excluding this treaty rule. However, it 
has not yet entered into force in Brazil. See: Sergio André Rocha, Tributação de Lucro Auferidos por 
Controladas e Coligadas no Exterior, 2nd Ed. (São Paulo: Quartier Latin, 2016) p. 81; Ramon Tomazela 
Santos, O Regime de Tributação dos Lucros Auferidos no Exterior na Lei nº 12.973/2014 (Rio de Janeiro: 
Lumen Juris, 2017) pp. 312-316.
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Contrary to what happens in most countries tax systems, the rules set forth 
in Article 74 of MP 2,158 and in Article 77 of Law 12,973 do not have any explicit 
anti-avoidance character. For this reason, many Brazilian scholars do not regard them 
to represent a true “CFC rule”.296 Alberto Xavier is categorical in stating that “The 
term ‘CFC rules’ alludes to a specific type of anti-abuse rule which assumes, in its 
application, that the foreign controlled company is domiciled in a tax haven and/or 
receives only passive income. Brazilian law, however, does not fall under the concept of 
CFC rules precisely because it applies to any foreign controlled or affiliated company, 
regardless of the domicile country or the origin of their income”.297

This characterization of the Brazilian rules as “CFC rules” is relevant for 
the purposes of the present research. Indeed, the background of the discussion 
is whether or not the OECD Commentaries to its Model Convention apply to 
the analysis of Brazilian legislation. This issue appears in several governmental 
decisions, which we will analyze.298

1.4.3.2. Brazil’s Tax Office’s Position in COSIT’s 
Internal Ruling No. 18/2013

On August 2013, the Federal Revenue Service of Brazil issued Internal 
Ruling COSIT No. 18/13, the purpose of which was to present its interpretation 
regarding the correlation between Article 74 of MP 2,158 and Article 7 of the 
international tax treaties signed by Brazil. The ruling’s abstract is as follows.

“PROFITS EARNED BY AFFILIATE OR CONTROLLED COMPANIES 
DOMICILED ABROAD. The application of the provisions in art. 74 of 
Provisional Measure No. 2,158-35 of 2001, does not violate international 
treaties to avoid double taxation. Legal grounds: art. 98 of Law No. 5,172 of 

296 See, for example: João Francisco Bianco, Transparência Fiscal Internacional (São Paulo: Dialética, 
2007) p. 158; Ricardo Lobo Torres, Planejamento Tributário (Rio de Janeiro: Campus, 2012) p. 77; 
Paulo Ayres Barreto, “A Tributação, por Empresas Brasileiras, dos Lucros Auferidos no Exterior por 
suas Controladas e Coligadas”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais de Direito 
Tributário: 17º Volume (São Paulo: Dialética, 2013) pp. 225-228; Roberto Codoniz Leite Pereira, “O 
Novo Regime de Tributação em Bases Universais das Pessoas Jurídicas Previsto na Lei no 12.973/2014: 
as Velhas Questões foram Resolvidas?” (2015) 33 Revista Direito Tributário Atual, p. 440.

297 Alberto Xavier, Direito Tributário internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) p. 494.

298 On this topic, see: Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no 
Exterior, 2nd Ed. (São Paulo: Quartier Latin, 2016) pp. 100-111.
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October 25, 1966. arts. 25 and 26 of Law No. 9,249 of December 26, 1995, 
arts. 21 and 74 of Provisional Measure No. 2,158-35 of August 24, 2001 and 
Article 7 of the OECD Model Convention.”299

The abstract’s wording itself is revealing. Indeed, it should be noticed that among 
the legal provisions referred to are the OECD Model Convention itself – suggesting 
that this document would be the basis for the tax authorities’ interpretation.

This position explicitly appears in paragraph 26 of COSIT’s Internal 
Ruling No. 18/13. It stated that “In order to understand the compatibility 
between the agreements concluded by Brazil to avoid double taxation, which 
follow the OECD model, and legislation on the taxation of profits of controlled 
companies and affiliates abroad, it is important to highlight the OECD’s own 
Commentary on Paragraph 1 of Article 7 of its Model Convention.”

Using this premise, the tax authorities cited, in the mentioned ruling, 
paragraph 14 of the OECD’s Commentaries to Article 7 of its Model Convention. 

“The purpose of paragraph 1 is to limit the right of one Contracting State 
to tax the business profits of enterprises of the other Contracting State. 
The paragraph does not limit the right of a Contracting State to tax its 
own residents under controlled foreign companies provisions found in 
its domestic law even though such tax imposed on these residents may 
be computed by reference to the part of the profits of an enterprise that 
is resident of the other Contracting State that is attributable to these 
residents’ participation in that enterprise. Tax so levied by a State on its 
own residents does not reduce the profits of the enterprise of the other 
State and may not, therefore, be said to have been levied on such profits.”300

It is worth noting that this same paragraph is found in the OECD Commentaries 
to its 2008 Model Convention. It has also been incorporated into the UN 
Commentaries on its own Model Convention. Therefore, although it is clear, in this 
case, the position (in my view, a mistaken one) that the OECD Model Convention is 
the basis for Brazilian treaties in general. However, it should be noted that, in this case, 
this position did not impact the application of the Brazilian conventions negatively.

299 COSIT’s interpretation was criticized by tax scholars. See for example: Luís Eduardo Schoueri, 
“Lucros no Exterior e Acordos de Bitributação. Reflexões sobre a Solução de Consulta Interna na 
18/2013” (2013) 219 Revista Dialética de Direito Tributário, pp. 67-77; Alberto Xavier, Direito Tributário 
Internacional do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) pp. 488-493.

300 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 136.
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1.4.3.3. The Administrative Tax Appeals Council’s Position 
on the Relationship Between the Country’s DTCs and 
Article 74 of Provisional Measure No. 2,158-35 of 2001

Since the mid 2000’s, the Administrative Tax Appeals Council – CARF301 
– has been making decisions regarding the relationship between Brazil’s DTCs 
and Article 74 of Provisional Measure No. 2,158-35 of 2001. The following 
paragraphs will examine some of the Council’s most relevant precedents. The 
purpose is not to examine the merits of the cases in detail. Instead, it is to 
identify whether and how the OECD Model and the UN Model and their 
Commentaries have been applied in these decisions.302

1.4.3.3.1. Decision No. 108-08.765 (2006): REFRATEC Case

This case was one of the first decided by CARF.303 It involved the 
application of the treaties with Spain and the argument that their Article 7 
would prevent the application of article 74 of Provisional Measure No. 2,158-35 
of 2001.304 The final decision in this case was that there was no contradiction 
between these treaties and domestic law. Accordingly, the rational of this 
decision, which would be repeated in several other CARF decisions, was 
that article 74 establishes a deemed dividend distribution. Therefore – and in 
accordance with article 10 of DTCs signed by Brazil – the country would be 
allowed to tax non-distributed profits. The following is the decision’s abstract.

301 CARF – an administrative body formally organized under the Ministry of Finance – is in charge of 
reviewing tax assessments. Final CARF decisions in favor of taxpayers are final. On the other hand, 
final decisions against taxpayers can be appealed in court.

302 This analysis starts from the study reported in: Sergio André Rocha, Tributação de Lucros Auferidos 
por Controladas e Coligadas no Exterior, 2nd Ed. (São Paulo; Quartier Latin, 2016) pp. 100-111. 
Nevertheless, the focus here is completely different since it concerns the use of the model conventions 
and their respective comments in the decisions.

303 To be accurate, the First Taxpayer’s Council – the agency that preceded CARF and on which CARF 
was created – issued this decision.

304 For further information about the REFRATEC Case see: Ana Carolina Monguilod & Carlos Eduardo 
M. A. Toro, “Caso REFRATEC”, Leonardo Freitas de Moraes e Castro (ed.), Tributação Internacional: 
Análise de Casos Volume 2 (São Paulo: MP Editora, 2015) pp. 345-371.
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“[…] CIT – COMPANY CONTROLLED IN SPAIN – PROFITS 
AFTER 2001 – MP 2,158-34/2001 – INTERNATIONAL TREATY – 
Article 74 of MP 2,158-34 provided a conclusive presumption (fiction) 
that profit generated by a foreign controlled company must be considered 
distributed to the parent company in Brazil on December 31 of each 
year. The treaty between Brazil and Spain does not exempt taxation by a 
company based in Brazil regarding the profit of a Spanish company that 
is considered distributed.”

In the decision issued in this case, there was no reference to either the 
OECD Model or its Commentaries or to the UN Model and its Commentaries.

1.4.3.3.2. Decision No. 101- 95.802 (2006): Eagle Case (1)

In Decision No. 101-95.802-2006, the application of the Brazil-Spain 
Treaty was discussed.305 In this case, it was decided that “Under the Convention 
for the Avoidance of Double Taxation and the Prevention of Tax Evasion in 
Income Tax Matters between Brazil and Spain, entered into force by Decree 
No. 76,975 of 1976, in the case of profits earned by the company resident in 
Spain and not related to a permanent establishment located in Brazil, there 
can be no taxation in Brazil. Also, the dividends received by a resident of Brazil 
are not taxed in the country, but rather, according to the provisions of the 
Convention, taxable in Spain.”

The decision was based on the opinion of Councilwoman-Rapporteur 
Sandra Faroni to whom the “Taxation based on Article 74 of MP 2,158-35/2001 
concerns business profits, not dividends. In view of Article 7 of the convention, 
there can be no taxation in Brazil of profits earned by Jalua [a company located 
in Spain] until they are made available.”

This decision also addressed the application of Article 23 of the Brazil-Spain 
Treaty, which provides for exemption of distributed dividends. In this matter, the 
Rapporteur started with the possibility of characterizing Article 74 of MP 2,158 as 
a rule that provides for the taxation of deemed dividends. In her words, “Within 

305 For more information on the Eagle Case I, see: Ataíde Marcelino Júnior, “Caso Eagle 1”, Leonardo 
Freitas de Moraes e Castro (ed.), Tributação Internacional: Análise de Casos (São Paulo: MP Editora, 
2010) pp. 259-278; Luís Flávio Neto, “A Tolerância e a intolerância ao Treaty Shopping: os Casos 
“Prévost”, “Indofood”, “Eagle I” e “Eagle II”” (2009) 23 Revista Direito Tributário Atual, pp. 333-337.
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this second line of reasoning, Article 23 of the Convention would also have to be 
observed, which applies in cases that the international agreement itself admits the 
taxation by the two Contracting States. Paragraphs 3 and 4 cover precisely the 
hypothesis of payment of dividends, in which the agreement admits the taxation 
by the two States. According to paragraph 4, when a resident of Brazil receives 
dividends that, according to the provisions of this Convention, are taxable in Spain, 
Brazil will exempt income tax on these dividends.”

Bearing in mind this research’s goals, it is important to state on this item 
that Councilwoman Sandra Maria Faroni presented the majority opinion in this 
case, stating that, “As first resource for deciding this question, one must turn to the 
Commentaries to the OECD Model Convention, having in mind that even though 
Brazil is not a OECD member, the Convention [as with most Conventions signed 
by Brazil] follows this Model. Moreover, the Commentaries are a useful instrument 
to assist in the interpretation of treaties that follow the OECD Model.” 

Given this assumption, Councilwoman Faroni cited the OECD’s 
Commentaries to articles 7 and 10 of its Model. It is interesting to note that 
the “Preliminary Remarks” found in OECD’s Commentaries to Article 10 of 
its Model do not exist in the UN Model Commentaries. She also quoted the 
OECD’s Commentary regarding the meaning of the term “paid”. This passage 
is present in both Commentaries – in fact, the UN Commentary simply 
reproduces the OECD’s. 

Notwithstanding that, it would be a mistake to assume that since the 
UN Model incorporated the OECD Commentaries, its analysis would be 
unimportant. Before introducing the paragraphs of the OECD Commentaries, 
the UN reinforced the idea that those paragraphs take into account “typical 
CFC rules”. This reference reinforces the view that rules such as Brazil’s would 
not be covered by such Commentaries.

Indeed, even following the position adopted in this study – essentially 
that Brazilian rules regarding taxation of profits earned by foreign controlled 
companies are “CFC rules” – these rules are certainly not “typical CFC rules” 
as referred to in the UN’s Commentaries to its Model Convention.
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1.4.3.3.3. Decision No. 101-97.070 (2008): Eagle Case (2)

The facts involved in this case were the same as in the previous case 
commented on. However, the same taxpayer was assessed in relation to another 
period.306 Regarding the question of whether or not to apply the rules of the 
Brazil-Spain Treaty, the conclusion reached in this decision was the same as 
in Decision No. 101-95.802. According to its abstract, “In accordance with the 
Convention for the Avoidance of Double Taxation and the Prevention of Tax 
Evasion in Income Tax Matters between Brazil and Spain, entered into force 
by Decree No. 76,975 of 1976, in the case of profits earned by the company 
resident in Spain and that are not related to a permanent establishment located 
in Brazil, there can be no taxation in Brazil”.

However, in this decision a taxation criterion was validated, which would 
later be included in Law No. 12,973/14: the independent taxation of the indirect 
subsidiaries of the Brazilian legal entity.307 In the words of Councilman-Rapporteur 
Valmir Sandri, “For the purpose of foreign profits taxation, one should take into 
account, on an individual basis, the profits earned by each subsidiary abroad, 
whether directly or indirectly controlled by the Brazilian company, adding them 
to the Brazilian company’s tax base for the purposes of income tax.”

This argument was presented in the decision’s abstract in the following terms: 
“For the purposes of applying article 74 of MP No. 2,158-35, the results of indirect 
subsidiaries are considered directly received by the Brazilian investing Company, 
and its taxation in Brazil is not subject to the provisions of international treaties 
signed with the country of residence of the direct subsidiary, especially when 
those results did not result from operations carried out in the subsidiary’s country 
of residence, which makes the tax planning not to tax them in Brazil clear.”

306 For further information about the Eagle Case (2), see: Rodrigo Maito da Silveira, “Caso Eagle 2”, Leonardo 
Freitas de Moraes e Castro (ed.), Tributação Internacional: Análise de Casos (São Paulo: MP Editora, 
2010) pp. 279-304; Moisés de Sousa Carvalho Pereira & Paulo Roberto Riscado Júnior, “Jurisprudência 
Comentada: O Artigo 74 da Medida Provisória n° 2.158-35/2001 e o Planejamento Tributário com Base na 
Utilização de Tratados. O “Caso Eagle II” (Acordão n° 101- 97.070)” (2011) 2 Revista da Procuradoria Geral 
da Fazenda Nacional, pp. 277-299; Luís Eduardo Schoueiri, “Brazil”, Michael Lang, et. al. (eds.), GAARs 
— A Key Element of Tax’ Systems in the Post-BEPS World (Amsterdam: IBFD, 2016) pp.141-143; Luís Flávio 
Neto, “A Tolerância e a Intolerância ao Treaty Shopping. Os Casos “Prévost”, “Indofood”, “Eagle I” e 
“Eagle II”” (2009) 23 Revista Direito Tributário Atual, pp. 337-340.

307 See: Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no Exterior, 2nd 
Ed. (São Paulo: Quartier Latin, 2016) pp. 134-139.
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Therefore, the major difference between this decision and the previous 
one was not whether (or not) to apply the articles of the international treaty, 
but rather whether (or not) the convention itself was applied to profits earned 
in another country.

Councilwoman Sandra Maria Faroni also took part in the decision for the 
Eagle 2 case. Therefore, the same references to the OECD Model mentioned 
in the previous case were used here. Councilwoman Faroni’s position, however, 
did not prevail in this decision. The prevailing opinion, by Councilman Valmir 
Sandri, made no reference to the models, commentaries, or their influence on 
the Brazilian treaty policy.

1.4.3.3.4. Decision No. 1402-00.391 (2011): Normus Case

This case involved the application of Article 7 of the treaty between Brazil and 
Hungary, as a blocking rule of Article 74 of Provisional Measure No. 2,158-35 of 2001.308

This decision was based on the argument that subsequently guided Private 
Ruling No. 18/13, the abstract of which read: “The Brazilian Tax Legislation 
does not affect the foreign subsidiary’s profits (which is prohibited by Article 7), 
but rather on the Brazilian controlling Company’s profits, that is, it provides 
that the taxpayer’s tax base includes the profits made available by its subsidiary, 
which are included in its equity as a result of the Equity Method (“MEP”). 
Taxation therefore falls on the profits of the Brazilian company, thus blocking 
the application of Article 7 of the treaty. Article 74 of the MP No. 2,158-35 is 
an authentic CFC rule (taxation rule on controlled foreign country’s results), 
understood as a rule aimed at eliminating the deferral of taxation of profits 
earned abroad. There is no ‘one-size-fits-all’ CFC legislation. The common 
thread of this type of rule is the taxation of residents of a Contracting State in 
relation to the income from its participation in foreign companies.”

308 For further information about the Normus Case, see: Ricardo Ferreira Bolan, Gustavo Duarte Paes 
& Ana Cláudia Couto, “Caso Normus”, Leonardo Freitas de Moraes e Castro (ed.), Tributação 
Internacional: Análise de Casos Volume 3 (São Paulo: MP Editora, 2015) pp. 325-348.
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Based on these arguments, CARF decided that Article 7 of the Brazil-
Hungary Treaty would not exclude the application of Article 74 of MP 2,158. 
According to the understanding expressed in this case “In the context of treaties, 
the dividends paid correspond to profits distributed to the company’s members. 
Under MP No. 2,158-35, the profits calculated by the subsidiary abroad are 
considered distributed by a legal fiction, and are incorporated into the Brazilian 
taxpayer’s equity via MEP. The non-taxation of dividends is restricted to the 
profits generated and taxed in Brazil.”

In other words, the reasoning expressed in this decision was that the 
applicable rule of the international tax treaties signed by Brazil would be Article 
10, whereas the provisions of Article 74 of MP 2,158 would be a rule for the 
taxation of deemed dividends, which would be considered paid by a legal fiction.309

Councilman Antonio José Praga de Souza wrote the majority opinion, in 
which he made several references to the OECD Model and its Commentaries. In 
a footnote, he stated that, “Even though Brazil is not a member-country of the 
Organisation for Economic Co-operation and Development, Brazilian treaties 
to avoid double taxation of income follow the OECD Model – including the 
convention signed with Hungary. Therefore, even if the OECD Commentaries 
are not binding in Brazil, they are very helpful in the interpretation of 
international treaties.”

The same comment made regarding Eagle Case 1 applies here. Even 
though the UN Commentaries incorporated several parts of the OECD 
Commentaries, the former could be used to go in the opposite direction from 
Councilman Antonio José Praga de Souza since the UN Commentaries further 
stress that they consider “typical CFC rules”, which Brazilian rules are not.310

309 It is worth noting that this decision was taken with the “casting vote”, a theme that has become 
controversial, as this provision would be incompatible with the Constitution. On this topic, see: Fábio 
Martins de Andrade, “Dúvida, empate no Julgamento e interpretação mais favorável ao contribuinte” 
(2013) 215 Revista Dialética de Direito Tributário, pp. 88-98.

310 As stated above, it has been argued that the Brazilian rules are true “CFC rules”. However, they 
are obviously not “typical CPC rules”. In this sense, see: Sergio André Rocha, Tributação de Lucros 
Auferidos por Controladas e Coligadas no Exterior, 2nd Ed. (São Paulo: Quartier Latin, 2016) p. 
254; Ramon Tomazela Santos & Andressa Pegoraro, “Tributação dos Lucros do Exterior na Lei n° 
12.973/2014 e os Acordos de Bitributação: A Questão da Classificação dos Rendimentos Fictos”, 
Ana Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), 
Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) p. 239.
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1.4.3.3.5. Decision No. 1101-00.365 (2012): Camargo Correa Case

In this case, the application of the treaties between Brazil and Portugal 
and between Brazil and Luxembourg was under analysis.311 CARF’s decision 
was that Article 10 of the DTC would allow Brazil to tax the non-distributed 
profits of the foreign-controlled company, thus excluding the application of 
Article 7 of the said treaties. The following an excerpt of the decision’s abstract.

“[...] INTERNATIONAL TREATIES AND CONVENTIONS.

Although Federal Supreme Court has stated that there is no hierarchical 
primacy of the international treaty, the prevalence of the international 
norm, in the case of Tax Law, stems from its condition of a special law 
in relation to internal regulation.

“BRAZIL-PORTUGAL CONVENTION TO AVOID DOUBLE 
TAXATION. PREMISES FOR THE NORMATIVE CONFLICT 
ANALYSIS.

Art. 74 of Provisional Measure No. 2,158-35/2001 provides for taxation on 
dividends received by beneficiaries located in the country by a fiction of making 
the results earned by affiliates or controlled companies abroad available.

“COMPATIBILITY WITH THE INTERNATIONAL TREATY. The 
agreement signed between Brazil and Portugal authorizes the taxation 
of dividends in the State where the beneficiary of the income is located 
and only prohibits the source country to tax undistributed profits. [...]

“SUBSIDIARY ARGUMENTATION FOR INAPPLICABILITY OF 
THE BRAZIL-LUXEMBOURG CONVENTION. PREMISES FOR 
THE NORMATIVE CONFLICT ANALYSIS. Article 74 of Provisional 
Measure No. 2,158-35/2001 provides for taxation on dividends received 
by beneficiaries located in the country by a fiction of making the results 
obtained by affiliates or controlled companies abroad available.

“COMPATIBILITY WITH THE INTERNATIONAL TREATY. The 
agreement between Brazil and Luxembourg authorizes the taxation of 
dividends in the State where the beneficiary of the income is located 
and only prohibits the source country to tax undistributed profits. [...]”

311 For further information about the Camargo Correa Case, see: Leonardo Freitas de Moraes e Castro 
& Rodrigo Maito da Silveira, “Caso Camargo Corrêa”, Leonardo Freitas de Moraes e Castro (ed.), 
Tributação Internacional: Análise de Casos Volume 2 (São Paulo: MP Editora, 2015) pp. 391-438.
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The Councilwoman presenting the opinion and casting the deciding vote 
in this case, Edeli Pereira Bessa, made no direct reference to either of the models 
or commentaries. However, she did incorporate in her opinion several paragraphs 
of Councilwoman Sandra Maria Faroni’s opinion in the previously mentioned 
Eagle case (1). As before, in these paragraphs several references were made to 
the OECD Model and Commentaries. Therefore, we can state that the Camargo 
Correa Case’s Rapporteur took the same position held by Sandra Faroni.

1.4.3.3.6. Decision No. 1101-000.811 (2012): Gerdau Case

The Gerdau Case dealt with the interpretation of the treaty between 
Brazil and Spain.312 This case is especially important because it reanalyzed the 
distinction between direct and indirect subsidiaries for tax purposes, rejecting 
the application of Brazilian legislation on taxation of profits earned by controlled 
companies abroad to the so-called “indirect subsidiaries.” The following is an 
excerpt from the abstract.

“[...] DIRECT AND INDIRECT CONTROLLED COMPANIES. 
COMMERCIAL LEGISLATION. The rules set forth in Article 243 of 
Law No. 6,404 of 1976 for considering controlled companies as direct 
or indirect subsidiaries is only valid for the annual report provided for 
in that same provision. Without a similar provision to that existing 
in Article 243 of the Brazilian Corporate Law, the term controlled 
company means direct controlled company. It cannot be understood 
that any reference to a controlled company in Law No. 6,404 of 1976, 
can also refer to indirect controlled companies.

“DIRECT AND INDIRECT CONTROLLED COMPANY. TAX LAW. 
The translation of the concept set forth in Article 243 of Law No. 6,404, 
of 1976, onto Article 74 of Provisional Measure No. 2,158-35 of 2001, 
has no grounds. To suppose that Article 74 of Provisional Measure No. 
2,158-35, of 2001, refers to indirect controlled companies, it would be 
necessary to ignore the article’s wording and, additionally, to admit that 
it tacitly pierced the corporate veil of the direct controlled companies. It 
is not possible to assume that the term ‘controlled’ can reach both direct 
and indirect controlled companies, under penalty of double taxation of 

312 For further information about the Gerdau Case, see: Leonardo Freitas de Moraes e Castro & 
Carlos Araujo Santos, “Caso Gerdau CFC”, Leonardo Freitas de Moraes e Castro (ed.), Tributação 
Internacional: Análise de Casos Volume 3 (São Paulo: MP Editora, 2015) pp. 425-470.
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the same profit, since the results of the indirect controlled companies 
are already reflected in the direct controlled companies.

“DIRECT AND INDIRECT CONTROLLED COMPANY. TAX 
LAW. Item I of Article 16 of Law No. 9,430 of 1996, indicates that the 
profits of foreign controlled companies must be considered individually, 
by each controlled company. But this in no way means that the profits of 
indirect controlled companies should be directly considered […].”

Councilman Carlos Eduardo de Almeida Guerreiro wrote the majority 
opinion in this case. He did not make many references to the OECD Model 
and Commentaries. But he did state that, article 7 of the treaties signed by 
Brazil follow the OECD Model. Furthermore, he made reference to the OECD 
Commentaries to Article 1 to support the position that the Brazil’s CFC rules 
do not contradict the country’s DTCs.

1.4.3.3.7. Decision No. 1201 001.024 (2014): Rexam Case

This decision, issued in the session held on May 6, 2014, addressed the 
application of the Brazil-Chile treaty to block the application of Article 74 of 
Provisional Measure No. 2,158-35/2001. Once again, the decision followed the 
prevailing trend in CARF’s decisions to acknowledge that article 10 of Brazil’s 
treaties is applicable, allowing taxation in Brazil, as can be inferred from the 
decision’s abstract which follows.

“TREATIES TO AVOID DOUBLE TAXATION. Per Article 10 of the 
agreement signed between Brazil and Chile to avoid double taxation 
of income tax, the dividends distributed by the controlled company in 
Chile may be taxed by its parent company in Brazil. SUBJECT: SOCIAL 
CONTRIBUTION ON NET INCOME. CSLL. Calendar year: 2005, 
2006. TREATY TO AVOID DOUBLE TAXATION. The agreement 
signed between Brazil and Chile with to avoid double taxation does not 
apply to the social contribution on net income. [...]”

This decision specifically examined the application of the international 
treaty in order to rule out the taxation of CSLL by concluding that the 
agreement between Brazil and Chile would not apply to the contribution and 
therefore its impact could not be ruled out by the treaty.313

313 On this topic, see Item 1.4.5 later in this research.
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In this decision, no reference was made to the models and their 
commentaries, and the analysis was restricted to the examination of the 
agreement signed between Brazil and Chile.

1.4.3.3.8. Decision No. 1103 001.122 (2014): Petrobras Case (1)

This case involved Brazil’s government-owned oil company Petrobras and 
the application of Brazil’s treaties with Argentina and Holland. The decision 
of CARF’s Third Chamber was essentially that Article 7 of the Brazil-Holland 
treaty would prevent the application of Article 74 of Provisional Measure 
No. 2,158-35 of 2001. The treaty with Argentina ended up not being applied 
because the company situated therein was an affiliated company – even though 
our position is that the discussion herein commented would be the same is 
respect to affiliated compaties.314

“IRPJ – PROFIT OF CONTROLLED COMPANY IN HOLLAND–
DEEMEDDIVIDENDS - PROFITS - TREATY - ARTICLE 10 OR 
ARTICLE 7

“1 - The taxation provided in Article 74 of MP 2,158/01 does not fall 
on deemed dividends. One cannot use legal fiction to achieve materiality 
or anticipate its temporal aspect when the Federal Constitution uses this 
materiality in the attribution of taxing powers of political entities. In 
addition, Article 10 of the Brazil-Holland Treaty deals with the dividends 
paid, not allowing the dividends fictitiously distributed to be considered as 
dividends. The problem of dividend qualification is solved by Article 10 of 
the Brazil-Holland Treaty. Article 1 of the treaty not applicable.

“2 - The Brazilian CFC regime provided in Article 74 of MP 2,158/01 
considers the controlled companies abroad as transparent (transparent 
entity or pass-through entity): it considers the profits of the foreign 
investee to be earned by the investor in the country; it is the dissident 
profits. That is, it considers that the profits earned abroad are earned by 
the investor in the country, through its foreign controlled companies. 
It is not the same as legal fiction: it resembles the consideration of the 
profit of a corporate group (tax group regime). Article 7 of the Brazil-
Holland Treaty is a blocking rule: it attributes exclusive taxing powers to 
the Contracting State in which the company’s business profits is resident. 

314 See: Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no Exterior, 2nd 
Ed. (São Paulo: Quartier Latin, 2016) pp. 189-190.
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Specific rule against general rule. The non-application of the blocking 
rule to the dissident profits would simply pierce, in the context of a treaty, 
the corporate veil of the company resident in Holland. In the same sense, 
it would be sufficient for one of the contracting States to qualify in its 
own right what would (not) be considered profits of a resident in another 
Contracting State, in order to frustrate a treaty rule that the parties have 
honored to respect. IRPJ not levied on the profits under discussion, by the 
application of Article 7 of the Brazil-Holland Treaty. [...]”

It is interesting to note that this decision expressly contradicted the 
preponderant position – at least until that moment – in CARF that the taxation 
provided for in Article 74 of MP 2,158 is levied on deemed dividends. In this 
case, CARF stated that Brazilian taxation is directly levied on the profit of the 
non-resident entity.

The Councilman-Rapporteur Marcos Shigueo Takata, in accordance with 
the tradition pointed out in this work, stated that “In the case, it is a matter of 
the applicability of Article 10 or Article 7 of the treaties signed with Holland 
and Argentina, which follow the OECD Model.”

1.4.3.3.9. Decision No. 1102 001.247 (2014): Intercement Case

This case involved the application of the agreement concluded between 
Brazil and Argentina. Following its majority position, CARF reasoned that 
Article 74 of MP 2,158 provides taxation of deemed dividends. Based on this 
qualification, Article 23 of the convention was applied, which exempts the 
dividends paid by a resident of Argentina to a resident of Brazil for tax purposes.

As a result of the decision, the prevailing reasoning was that the Brazilian 
treaties would have been influenced by the OECD Model Convention, which 
stated that “Profits earned abroad and considered available under the terms of 
Article 74 of Provisional Measure 2,158- 35/2001 are characterized as deemed 
dividends and, in accordance with the international treaties signed based on 
the OECD Model Convention, subsumed under Article 10 of that Convention.”

Some references were made to the OECD Model Convention and its 
Commentaries. For example, when discussing the application of the treaty 
between Brazil and Argentina, Councilman João Otávio Oppermann Thomé, 
who wrote the majority opinion, argued that, “What we have tried to show, 
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by the American example that was brought, is that it is the nature of the 
transparency rules to consider the income thus obtained (that is, when such 
rules are applicable) as if they were dividends. Later, in analyzing specifically 
the application of the International Treaties (in this case, the Brazil-Argentina 
Convention to Avoid Double Taxation and Prevent Tax Evasion related to 
Income Tax), we will see that such determination does not depart from that 
adopted by the Organization for Economic Cooperation and Development – 
OECD in the formulation of the so-called Model Convention.” 

The Councilman was even more emphatic in stating that “under 
international treaties, despite the fact that Brazil is not a OECD member, the 
conventions signed by the country follow, in general terms, the so-called ‘Model 
Convention’ proposed by that international organization. For this reason, as 
an auxiliary way of interpreting the treaties that follow the OECD Model, one 
must refer to the “Commentaries on the Articles”. Although not intended to 
be attached in any way to the conventions concluded by member countries, 
as it is provided in the document itself, “Commentaries on the Articles” may 
nevertheless prove to be extremely useful in the application and interpretation 
of conventions and, in particular, in resolving disputes.”

The analysis of this decision shows once again the influence of the 
OECD Model and its Commentaries on the interpretation and application of 
international tax treaties by CARF.

1.4.3.3.10. Decision No. 1302 001.630 (2015): Petrobras Case (2)

This decision was issued after a tax assessment to Petrobras regarding the 
treaty concluded between Brazil and Holland. However, this case did not end 
as the previous one. It was decided that Article 7 of the aforementioned treaty 
would not exclude Brazilian taxation on profits earned by controlled companies 
abroad. As stated on the decision’s abstract:

“[...] PROFITS EARNED BY A FOREIGN CONTROLLED 
COMPANY. CONVENTION BRAZIL-NETHERLANDS AIMED 
AT AVOIDING DOUBLE TAXATION AND PREVENTING TAX 
EVASION OF INCOME TAX. ARTICLE 74 MP No. 2,158-35/2001. 
NO VIOLATION. Article 74 of Provisional Measure No. 2,158-35/2001 
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does not violate Article 1, Paragraph 7, of the Brazil-Netherlands 
Convention, and Article 98 of the National Tax Code is not applicable.”

In this decision, no relevant references were made to the model conventions 
or their commentaries as instruments for interpreting the treaty between Brazil 
and the Netherlands. In fact, the only reference to the OECD was to assert 
that Brazilian international fiscal policy should not necessarily align with that 
of the OECD. According to the Rapporteur, Eduardo de Andrade, “In relation 
to the criticism of using CFC legislation, when, in the opinion of Petrobras, the 
PNBV meets conditions to enjoy the treaty protection, it is worth arguing that 
the fact that Brazilian legislation has greater anti-tax avoidance amplitude does 
not make it inviable. The country has sovereignty and can have its legislative 
jurisdiction, regardless of what is prescribed by the CFC legislation of other 
nations or even the OECD itself, of which Brazil is not a member.”

1.4.3.3.11. Decision No. 9101 002.332 (2016):315  
Petrobras Case (3)

On July 14, 2016, the first decision of the Superior Chamber of Tax 
Appeals was issued. This decision refused the application of the agreement 
between Brazil and the Netherlands as an impediment to the application of 
Article 74 of Provisional Measure No. 2,158-35/2001. It was argued that, in this 
case, there would be no incompatibility between the international treaty and 
domestic legislation. The following is an abstract of this decision:

“Corporate Income Tax–CIT (“IRPJ”) Calendar year: 2007

“PROFITS EARNED BY A CONTROLLED COMPANY ABROAD. 
AVAILABILITY. In order to determine the taxable income for corporate 
income tax (IRPJ) and social contribution on net income (CSLL), profits 
earned by controlled companies or affiliates abroad are considered available 
to the parent company in Brazil at the date of the balance sheet on which 
they were established. Assessment held valid.

“PROFITS EARNED BY A CONTROLLED COMPANY ABROAD. 
CONVENTION BRAZIL-NETHERLANDS AIMED AT AVOIDING 
DOUBLE TAXATION AND PREVENTING TAX EVASION OF 

315 Decisions No. 9101-002.330 and 9101-002.331 were published alongside this decision.
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INCOME TAX. ARTICLE 74 MP N. 2,158 35/2001. NO VIOLATION. 
There is no incompatibility between the Brazil-Netherlands Convention and 
the application of Article 74 of Provisional Measure No. 2,158-35/2001, and 
Article 98 of the National Tax Code is not applicable, for lack of conflict. 

“OFFSETTING OF FISCAL LOSSES OF CONTROLLED COMPANY 
ABROAD AGAINSTITS OWN LOSSES. The losses incurred by a 
controlled company or affiliate abroad may be offset against profits of 
the controlled company or affiliate. Taxpayer Special Appeal Denied.”

In his dissenting opinion, Councilman Luís Flávio Neto highlighted his 
interpretation that essentially Brazilian treaties follow the OECD Model Convention. 

“In general terms, the commitment made by the States that enter 
into agreements under the “Model Convention of Double Taxation 
of the Organization for Economic Co-operation and Development” 
(hereinafter “MC-OECD”) can be summarized into three fundamental 
aspects: 1) each State remains legitimized to tax the income derived 
from economic activities developed in its territory; 2) each State remains 
legitimized to tax the income of its residents; 3) in view of the possibility 
of cumulating the two previous items, it is incumbent on the source 
State to restrict taxation in some cases, and the residence State must 
exempt income or grant credit in relation to the tax paid to the former, 
in the cases in which it can levy income tax [...] At the heart of the 
double taxation agreements concluded by Brazil, along the lines of the 
MC-OECD, is the rule that corporate profits are taxable exclusively in 
the State of residence of the legal entity that receives them.”

Councilman Luiz Flávio Neto followed what has been pointed out to be 
the traditional position of the Brazilian doctrine and decisions, with dozens of 
references to the OECD Model Convention and its Commentaries. However, as 
pointed out above, it was a dissenting opinion. The prevailing opinion was given 
by Marcos Aurélio Pereira Valadão. This opinion was very interesting for the 
purposes of this research by bringing to the debate the UN Model Convention 
and its Commentaries.

In fact, in addition to always comparing the OECD Model and the UN 
Model – noting that Brazil is a member of the UN, while not a member of the 
OECD – on the merit of the discussion, Councilman Marcos Aurélio Pereira 
Valadão gave more emphasis to the application of the UN Commentaries to its 
Model, as it is implied by the following statements.
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“Here is an important distinction. Brazil has never received a formal 
indication that the Netherlands considers the application of the Brazilian 
CFC standard incompatible with the Brazil-Netherlands Convention. 
Thus, since Brazil is not a member of the OECD, the restriction posed by 
the Netherlands in an OECD document concerns only OECD country 
members. In the UN Model Convention (organization of which both 
countries are members) there is no evidence of the Netherlands in this 
regard, which is relevant since the provisions of Article 7 are similar. If one 
can take unilateral deliberations in a document of international organization 
that Brazil is not part of as a source of law, this type of registration cannot 
even be understood as soft law. And even if it were, in tax matters, this type 
of soft law cannot be considered an immediate source of law.”

Although this research does agree with the position defended by Marcos 
Aurélio Pereira Valadão – essentially that the tax provided for in Article 74 
of Provisional Measure No. 2,158-35/2001 is compatible with Article 7 of the 
treaties concluded by Brazil – it seems that his opinion correctly reflected 
Brazil’s international fiscal policy by placing the UN Model Convention and its 
Commentaries at the center of the debate.

It is important to point out that this decision represented a departure from 
the interpretation that prevailed in previous cases, that taxation in Brazil would 
be based on article 10 of the Brazilian treaties. In this case the focus was simply to 
deny application of article 7, without using article 10 to justify taxation in Brazil,

1.4.3.3.12. Decision No. 1301 002.113 (2016): Yolanda Case

The center of this judgment, made on August 10, 2016, was the analysis of 
the compatibility between the provisions of article 74 of the MP 2,158 and the 
treaty concluded between Brazil and the Netherlands. In the decision’s abstract, 
the influence of the OECD Model on Brazilian treaties was stated.  

“PROFITS EARNED ABROAD BY CONTROLLED COMPANY. 
ARTICLE 74 OF MP N. 2,15835/2001. TREATY TO AVOID DOUBLE 
TAXATION BRAZIL-NETHERLANDS. COMPATIBILITY. Article 7 of 
the Brazil-Netherlands DTA does not prevent the application of Article 74 
of the MP No. 2,158-35/2001 because this provision does not frustrate the 
purpose of said Article 7, which is to ensure that each country taxes its own 
resident by preventing the profits of the same person from being taxed by two 
different countries. ARTICLE 74 MP N. 2,158. ANTI-TAX AVOIDANCE 



128

Sergio André Rocha

RULE. OECD CONVENTION. Article 74 is intended to nullify or to prevent 
the effects of tax avoidance procedures, which is in line with the objectives of 
the treaties elaborated according to the OECD Model. [...]”

In this decision, Councilman Marcos Paulo Leme Brisola Caseiro (whose 
opinion was dissenting) reinforced the above position, stating that, “The 
provisions of the Agreement should prevail over Brazilian domestic rules, as well as 
be interpreted in accordance with the norms of the Organization for Cooperation 
and Economic Development (OECD), even though Brazil is not a member of 
that organization.” In turn, Councilman Roberto Silva Júnior, who manifested 
his opinion, stated that “The treaty signed by Brazil and the Kingdom of the 
Netherlands followed the model proposed by the OECD.” He also made several 
references to its commentaries. Councilwoman Milene de Araújo Macedo, who 
wrote the prevailing opinion, did not specifically analyze this question. However, 
she stated that “By fully agreeing with the grounds of the opinion presented by 
Councilman Roberto Silva Júnior in this trial, in relation to the main issue of 
this case, I adopt the reasons for deciding therein.” In this way, it is possible to 
say that Councilwoman Milene de Araújo Macedo agreed with the reasoning of 
Councilman Roberto Silva Júnior in this particular situation.

1.4.3.3.13. Decision No. 9101 002.561 (2017). “Rexam Case - CSRF”

This case was the review of the Rexam Case – see item 1.4.3.3.7 – by 
CARF’s higher chamber (“CSRF”). The interpretation that prevailed here was 
also that the tax treaty does not prevent taxation in Brazil. Councilman André 
Mendes de Moura prepared the leading vote.

In this decision, Councilman Luís Flávio Neto presented vote in which 
he restated his position, analyzed above, in the sense that “at the heart of the 
double tax treaties signed by Brazil, following the OECD Model Convention, 
there is a rule that business profits are only taxable at the state of residence of 
the beneficiary of the income”. This Councilman made a few references to the 
OECD Commentaries to its Model.

On the other hand, Councilman André Mendes de Moura did not make any 
reference to the Models and their respective Commentaries. However, he expressly 
followed COSIT’s Ruling No. 18/2013, quoting some of its paragraphs – including 
paragraph No. 26, which states that Brazil’s treaties follow the OECD Model.
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1.4.3.4. Courts’ Positions on the Relationship Between 
the Country’s DTCs and Article 74 of Provisional 
Measure No. 2,158-35 of 2001

1.4.3.4.1. The Position of the Superior Court of Justice on the 
Relationship Between the Country’s DTCs and Article 74 of 
Provisional Measure No. 2,158-35 of 2001

The debate regarding the relation between Article 74 of Provisional 
Measure No. 2,158-35 and Brazil’s DTCs eventually reached the Superior Court 
of Justice. In 2014, the Court decided that Article 7 of Brazil’s treaties with 
Belgium, Denmark, and Luxembourg block the application of the referenced 
Article 74.316 This case – Special Appeal No. 1325709 – is one of the most 
relevant international tax precedents in the history of the Superior Court of 
Justice. This is also a very important precedent for the purposes of this research.

“SPECIAL APPEAL. TAX AND CIVIL PROCEDURE. WRIT OF 
MANDAMUS DENIED IN ORIGIN. APPEAL. EFFECT OF REVIEW 
ONLY. PRECEDENTS. NULLITY OF THE APPEALED DECISIONS 
FOR IRREGULARITY IN THE CONVOCATION OF FEDERAL 
JUDGE. NO PREQUEST. PRECEDENTS 282 AND 356/STF. IRPJ 
AND CSLL. PROFITS EARNED BY BRAZILLIAN CONTROLLED 
COMPANIES LOCATED IN COUNTRIES WITH REGULATED 
TAXATION. PREVALENCE OF THE TREATIES TO AVOID 
DOUBLE TAXATION SIGNED BY BRAZIL WITH BELGIUM 
(DECREE 72.542/73), DENMARK (DECREE 75.106/74) AND THE 
DUCHY OF LUXEMBOURG (DECREE 85.051/80). CONTROLLED 
COMPANY LOCATED IN THE BERMUDA. ARTICAL 74, CAPTION, 
OF MP 2,158-35/2001. AVAILABILITY OF PROFITS TO THE PARENT 
COMPANY ON THE DATE OF THE BALANCE SHEET ON WHICH 
THEY WERE DETERMINED. EXCLUSION OF THE RESULT OF 
THE CORRESPONDING ENTRY TO THE ADJUSTMENT OF 
THE INVESTMENT VALUE BY THE EQUITY METHOD. SPECIAL 
APPEAL HEARD AND PARTIALLY GRANTED.

316 See: Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no Exterior (São 
Paulo: Dialética, 2016) pp. 112-121. 
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[...] 

“5. The jurisprudence of this Superior Court states that the provisions of 
the International Tax Treaties prevail over the norms of Domestic Law, 
because of their specificity. Grounds of Article 98 of the CTN. Precedent: 
(RESP 1.161.467-RS, Rap. Min. CASTRO MEIRA, 01.01.2012).

“6. Article 7 of the OECD Model Convention, used by most Western 
Countries, including Brazil, like the International Tax Treaties 
concluded with Belgium (Decree 72.542/73), Denmark (Decree 75.106 / 
74) and Luxembourg (Decree 85.051/80), provides that the earnings of a 
company of a Contracting State may be taxed only in that State unless 
the company carries out business in the other Contracting State through 
a permanent establishment situated therein (controlled, subsidiary or 
branch); moreover, the Vienna Convention requires that a party may not 
invoke the provisions of its domestic law as justification for its failure to 
perform a treaty (Article 27), in respect of the basic principle of good faith.

“7. In the case of a controlled company with its own legal personality and 
distinct from the parent company, under the terms of the International 
Treaties, the profits earned by it are its own profits and thus taxed only 
in the country of its domicile; the system adopted by the national tax 
legislation to add them to the profit of the Brazilian parent company 
ends up violating the International Tax Covenants and the principle of 
good faith in foreign relations, which international law does not excuse.

“8. Bearing in mind that the STF considered the caption of Article 74 
of MP 2,158-35/2001 constitutional, we adhere to this understanding, 
to consider that the profits earned by the controlled company 
located in Bermuda – a country with which Brazil does not have 
an international agreement per the OECD Model – should be 
considered available to the parent company on the balance sheet 
date on which they were determined.

“9. Article 7, Paragraph 1 of IN/SRF 213/02 extrapolated the limits 
imposed by the Federal Law itself (Article 25 of Law No. 9,249/95 and 74 
of MP 2,158-35/01) which it was intended to regulate; in fact, analyzing 
the ancillary legislation to Article 74 of MP 2,158-35/01, it can be seen 
that the tax regime in force is that of Article 23 of DL 1,598/77, which 
was not amended in any way regarding the non-inclusion of the methods 
resulting from the evaluation of investments abroad by the equity 
method, that is, the adjustments of the investments’ value in foreign 
controlled companies to determine the taxable income.

“10. In view of the foregoing, I hear the Special Appeal and partially 
grant it, in order to assert that profits earned in the countries where 
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the controlled companies of Belgium, Denmark and Luxembourg are 
located are taxed only in their respective territories, on the grounds of 
Article 98 of the CTN and the International Treaties concerned; profits 
earned by Brasamerican Limited, domiciled in Bermuda, are subject to 
Article 74, caput of MP 2,158-35/2001, and the corresponding entry to 
the adjustment of the investments’ value by the equity method is not a 
part of that profit.” (Emphasis added)

The analysis of the first section of the abstract that is highlighted above shows 
the position adopted by the Court that “Article VII of the OECD Model Convention 
on Income and on Capital is used by most Western countries, including Brazil.” 
Therefore, it is clear that the court embraced the notion that Brazilian treaties 
follow the OECD Model. This position was restated on item 8 of the abstract.

This thread of thinking was even clearer in Minister-Rapporteur Napoleão 
Nunes Maia Filho’s opinion.

“18. The argument to be faced by this Panel concerns the alleged 
incompatibility of the regime of taxation of profits earned by 
controlled companies and affiliates of the appellate abroad, on the 
grounds of Article 25, Paragraph 2, item II of Law No. 9,249/95 and 
in Article 74 of MP 2,158-3501, with Article 7 of the International 
Treaties to Avoid Double Taxation, signed between Brazil and 
Belgium (Decree No. 72,542/73), Brazil and Denmark (Decree No. 
75,106/74) and Brazil and the Duchy of Luxembourg (Decree No. 
85,051/80), all following the OECD Model.

“19. Under this directive (OECD Model), the profits of an company 
of a Contracting State are taxable only in that State, thus reserving 
taxing powers exclusively to the State in which the company is 
domiciled (territorial criterion, as opposed to extraterritorial or 
universal criterion); this is a standardized guideline of widespread 
acceptance in international relations, and it also provides that 
the scope of terms and concepts used in international normative 
instruments should be as the ones agreed between the signatory 
States; therefore, these normative instruments are a juridical form of 
very high definition, based on mutual good faith and its constancy, 
and also on the celebrated comitas gentium.” (Emphasis added)
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It is interesting to note that, in this important precedent, no reference was 
made to the OECD Commentaries to its Model. Hence, even though the court 
clearly assumed that the OECD Model is the basis for Brazil’s DTCs, it did not 
occur to the justices of the Superior Court to analyze how this issue is dealt 
with in the Commentaries. 

1.4.3.4.2. The Supreme Court’s Position on the Relationship 
Between the Country’s DTCs and Article 74 of Provisional 
Measure No. 2,158-35 of 2001

In 2013, the Supreme Court ruled on the Direct Unconstitutionality 
Action No. 2,588.317 This was one of the most important Brazilian tax cases of 
the last decade and it was about the alleged unconstitutionality of Article 74 
of Provisional Measure No. 2,158-35 of 2001, for violation of the constitutional 
materiality of the income tax.

The decision on Direct Unconstitutionality Action No. 2,588 was based 
primarily on domestic constitutional and legal considerations. In this decision, 
the court ruled that the provisions of Article 74 would always apply to controlled 
foreign companies located in tax haven jurisdictions as defined by law. On the 
other hand, the court sided with taxpayers with respect to foreign affiliates not 
located in tax haven jurisdictions. With respect to controlled foreign companies 
resident in non-tax haven jurisdictions, the Brazilian Supreme Court did not 
reach a majority position to issue a binding decision. 

After deciding Direct Unconstitutionality Action No. 2,588, the Supreme 
Court ruled on two other CFC cases:

317 On the STF’s decision, see: Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e 
Coligadas no Exterior (São Paulo: Quartier Latin, 2016) pp. 44-68; Rômulo Pinto Ramalho, “Aspectos 
Constitucionais da Tributação em Bases Universais do Imposto de Renda das Pessoas Jurídicas”, 
Marcos Aurélio Valadão, et. al. (eds.), Direito Tributário Constitucional (São Paulo: Almedina, 
2015) pp. 493-513; Luís Cesar Souza de Queiroz, “A Tributação de Lucros Auferidos no Exterior 
por Controladas e Coligadas: A Posição do STF e a Lei n. 12.973/2014”, Daniele Souto Rodrigues 
& Natanael Martins (eds.), Tributação Atual da Renda (São Paulo: Noeses, 2015) pp. 209-231; 
Marcus Lívio Gomes, “A tributação das controladas e coligadas no exterior: o que realmente restaria 
ao Supremo Tribunal Federal julgar?”, Marcus Lívio Gomes & Andrei Pitten Veloso (eds.), Sistema 
Constitucional Tributário: Dos Fundamentos Teóricos aos Hard Cases Tributários (Porto Alegre: Livraria 
do Advogado, 2014) pp. 577-597.
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•	 Extraordinary Appeal No. 611,586, in which a taxpayer with a 
subsidiary located in Aruba

•	 Extraordinary Appeal No. 541,090, in which the taxpayer had 
subsidiaries in China, Italy, Uruguay, and the US.

In the judgment of Extraordinary Appeal No. 611,586, the binding 
decision that had been reached in ADI 2,588 was applied, thus recognizing the 
legitimacy of Brazilian taxation. 

The peculiarity of Extraordinary Appeal No. 541,090 was that it included 
the discussion of the effects of the Brazilian tax conventions on Article 74 of 
Provisional Measure No. 2,158-35/2001due to the controlled companies being 
located in China and Italy.

Although the justices debated the subject,318 the Supreme Court’s decision 
was to refer the case back to the Federal Regional Court of the Fourth Region 
on the grounds that the matter related to the effects of the treaties regarding 
the scope of Article 74 of Provisional Measure No. 2,158-35/2001 had not been 
examined at the second instance.

On September 16, 2015, the Federal Regional Court of the Fourth Circuit 
issued a decision on this case. The court’s ruling was favorable to the taxpayer 
and recognized that Article 7 in Brazil’s tax treaties blocks the application of 
Article 74 of Provisional Measure No. 2,158-35 of 2001.

For the purposes of this study, interestingly, this second instance regional 
court explicitly stated that Brazil’s tax treaties are based on the OECD Model. 
The following is the decision’s abstract.

“TAX. IRPJ. CSLL. PROFITS EARNED BY CONTROLLED 
COMPANIES ABROAD. INTERNATIONAL TREATIES TO 
AVOID DOUBLE TAXATION. CONFLICT OF RULES. ARTICLE 
74, CAPTION, OF MP 2,158-35/2001. PRINCIPLE OF SPECIALTY. 
PREVALENCE OF THE RULES PROVIDED IN THE TREATIES. 
EXCLUSIVE TAXATION OF PROFITS IN THE COUNTRY OF 
RESIDENCE. POSITIVE REVALUATION OF INVESTMENTS IN 
CONTROLLED COMPANIES LOCATED ABROAD. NEUTRALITY 

318 Cf. Sergio André Rocha, Tributação dos Lucros Auferidos por Controladas e Coligadas no Exterior (São 
Paulo: Quartier Latin, 2016) p. 70.
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OF THE EQUITY METHOD FOR TAX PURPOSES. ARTICLE 23, 
SOLE PARAGRAPH, DL No. 1,598/1977. [...]

“4. Brazil has signed agreements to avoid double taxation and to 
prevent tax evasion with China (Decree No. 762/1993) and Italy 
(Decree No. 85.985 / 1981). Both provide uniform treatment of the 
matter, following the OECD Model Convention. Article 7 of the 
treaties adopts the principle of residence with regard to the taxation 
of business profits, establishing the exclusive taxing power to the 
country where the company is domiciled for the taxation of its profits.

“5. The main point of the dispute arises from the provisions of Article 74 
of Provisional Measure No. 2,158-35/2001, which considers the profits by 
a controlled company or affiliate abroad available to the parent company 
or affiliate in Brazil at the balance sheet date in which they have been 
determined, regardless of their actual distribution.

“6. The National Treasury is wrong to state that the taxation is levied on 
the profits obtained by a company based in Brazil, from a source located 
abroad, insofar as they positively reflect on the equity of the parent company, 
appreciating its shares and other assets, since the positive revaluation of 
the investments made in controlled companies located abroad are not 
considered taxable income, in accordance with the provisions of the sole 
paragraph of Article 23 of Decree-Law No. 1,598/1977 (in the provision’s 
version in force until Law No. 12,973/2014). The provisions of Article 74 
of Provisional Measure No. 2,158-35/2001 did not change the tax regime 
in force since Article 23 of Decree-Law No. 1,598/1977, which establishes 
the neutrality of the equity method for tax purposes, because its positive 
result, relevant to accounting, is not taxed.

“7. In view of the clear conflict with Article 74 of Federal Law No. 2,158-
35, which determines the addition of the profits earned by the controlled 
company abroad, for the calculation of the parent company’s taxable 
income, at the balance sheet date on which they have been determined, 
Article 7 of Decrees No. 762/1993 and No. 85.985/1981 must prevail 
in order to avoid taxation of the controlled company’s profits by the 
plaintiff in China and Italy.” (Emphasis added)

Once again, the jurisprudential position followed the line that Brazilian 
treaties are based on the OECD Model. 

In view of the foregoing, it should be noted that, regarding the present 
matter, there was no pronouncement by the Federal Supreme Court on the 
subject of this research. However, it must be mentioned that this matter has 
already returned to STF. The Federal Union appealed the Superior Court of 
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Justice’s decision mentioned in section 1.4.3.4.1, and the Supreme Court has 
accepted the case.319 Therefore, the Supreme Court will analyze this subject in 
the near future. If the Court follows the trend identified in all other decisions 
– to use the OECD Commentaries as the basis for its decision – it might 
consolidate the view that these Commentaries are more significant than the 
UN’s from a Brazilian perspective.

1.4.4. Non-Discrimination Clause in the Brazil-Sweden 
Treaty: The Volvo Case

The Volvo case discusses the application of Article 24 of the Brazil-Sweden 
treaty.320 Article 75 of Law No. 8,383 of 1991 established that dividends paid to 
residents would not subject to income taxation. However, according to Article 77 
of the same law, dividends paid to non-residents would be taxed at source.321 This 
situation gave rise to the claim that Brazil was applying discriminatory taxation.

The Superior Court of Justice first decided this case under Special Appeal 
No. 426,945. The court’s decision was favorable to Volvo; however, no reference 
was made to any model conventions or to any of the commentaries.322

An Extraordinary Appeal was filed against the Superior Court’s decision, 
taking the case to the Supreme Court under number 460320. Up to now, only 
Justice Gilmar Mendes has handed down his decision, in which no reference to 
the any models or the commentaries was made. 

319 Extraordinary Appeal No. 870214.

320 For further information about the Volvo Case, see: Alexandre Luiz Moraes do Rêgo Monteiro, “Caso 
Volvo”, Leonardo Freitas de Moraes e Castro (ed.), Tributação Internacional: Análise de Casos Volume (São 
Paulo: MP Editora, 2010) pp. 359-382; Betina Treiger Grupenmacher, “O Princípio da Não Discriminação 
e os Tratados Internacionais em Matéria Tributária”, Luís Eduardo Schoueri & João Francisco Bianco (eds), 
Estudos de Direito Tributário em Homenagem ao Professor Gerd Willi Rothmann (São Paulo: Quartier Latin, 
2016) pp. 74-88; Marciano Seabra de Godoi, “Superior Tribunal de Justiça e a Aplicação de Tratados para 
Evitar a Dupla Tributação da Renda: Crítica ao Acórdão do Recurso Especial n° 426.945 (Aplicação do 
Tratado Brasil-Suécia)”, lves Gandra da Silva Martins & João Bosco Coelho Pasin (eds.), Direito Financeiro 
e Tributário Comparado (São Paulo: Saraiva, 2014) pp. 644-650.

321 See: Sergio André Rocha, Treaty Override no Ordenamento Jurídico Brasileiro (São Paulo: Quartier 
Latin, 2007) pp. 92-93.

322 See: Sergio André Rocha, Tributação Internacional (São Paulo: Quartier Latin, 2013) pp. 120-124.
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1.4.5. Article 2 of Brazil’s Treaties and their 
Application to Social Contributions

As noted by Thomas Piketty, the 20th century witnessed the birth of 
a fourth category of tax in addition to those levied on income, capital, and 
consumption: the social security tax.323 In Brazil, those taxed became more and 
more common after the enactment of the 1988 Federal Constitution. 

One of the pillars of Brazil’s federative system is that tax revenues of some 
relevant federal taxes are shared with states and municipalities. However, tax 
revenues derived from the collection of social security contributions are not 
shared by the Federal Union. This is one of the reasons why one can notice the 
rise of social security contributions. 

The abuse in the creation of these contributions by the Federal Union has 
been pointed out as a pathology in the Brazilian tax system by tax experts like 
Ricardo Lobo Torres, who argue that they are, in fact, taxes with tied revenues.324

One of these social security contributions is the Social Contribution on 
Net Profits, whose triggering event, as set forth in Article 1 of Law No. 7,689/88, 
is earning a profit. CSLL is basically an income tax surplus, and Article 57 of 
Law No. 7,689/88 provides that “The same rules of calculation and payment 
established for Corporate Income Tax shall apply to the Social Contribution 
on Net Profit (Law No. 7,689, of 1988), as well as what concerns the provisions 
of Article 38, maintaining the tax base and the rates provided for in current 
legislation, as amended by this Law.”

Since then controversy has emerged regarding the inclusion of the CSLL 
to the objective scope of the treaties signed by Brazil.325

323 Thomas Piketty, Capital in the Twenty-First Century (Cambridge: The Belknap Press of Harvard 
University Press, 2014) p. 494.

324 Ricardo Lobo Torres, “Aspectos Fundamentais e Finalísticos do Tributo”, Ives Gandra da Silva Martins 
(ed.), O Tributo: Reflexão Multidisciplinar sobre sua Natureza (Rio de Janeiro: Forense, 2007) pp. 46-47.

325 On this topic, see: Heleno Taveira Tôrres, “Convenções Internacionais em Matéria sobre a Renda e o 
Capital e a Abrangência de Tributos Incidentes sobre as Empresas”, Valdir de Oliveira Rocha (ed.), Grandes 
Questões Atuais do Direito Tributário (São Paulo: Dialética, 1997) pp. 59-86; Luciano Amaro, “Os Tratados 
Internacionais e a Contribuição Social sobre o Lucro”, Valdir de Oliveira Rocha (ed.), Grandes Questões 
Atuais do Direito Tributário (São Paulo: Dialética, 1997) pp. 155-165; Marcelo Miranda Dourado Fontes 
Rosa, “A Contribuição Social sobre o Lucro Líquido (CSLL) e os Tratados internacionais para Evitar a 
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In fact, it is not part of the Brazilian treaty policy to include the CSLL 
among the taxes to which the convention applies. Indeed, after the creation of 
the contribution, only the treaties with Belgium, Portugal, and Trinidad and 
Tobago explicitly refer to the contribution.

Hence, in the absence of an express rule, the issue would have to be solved 
according to the rule set forth in Article 2 of the treaties concluded by Brazil,326 
which extends the application of identical or substantially similar taxes to the 
ones that are covered by the agreement and which are introduced in each 
contracting state after the signing of the agreement.

First, the Brazilian conventions present a semantic problem. In effect, they 
use the word “taxes” in Article 2. Thus, a purely formal interpretation of the 
treaties could lead to the conclusion that only the creation of a new tax, as a 
taxable species, could cause the application of that provision. 

This interpretative line seems inadequate in view of the structure of 
the national tax system, because, considering the functional distortion of 
contributions, it could be used to avoid compliance with obligations assumed 
in international treaties.

Thus, only the most unconstrained legal formalism could state that the 
rule that protects the integrity of the international convention against future 
legislative changes would only apply to taxes and not apply to contributions 
such as CSLL, which is substantially identical to the income tax.

Leaving this issue behind, another one arises that requires reflection. In 
fact, the conventional provision discussed here only establishes the application 
of the treaty to substantially similar taxes introduced after its conclusion.

Following this line of reasoning – and considering that the CSLL was 
created by Law No. 7,689/88 – it could be said that, for all treaties concluded 
prior to the date of entry into force of this law, CSLL would automatically 
be included in the objective scope of such agreement since it is a new tax, 
substantially similar to the income tax.

Dupla Tributação”, Alexandre Luiz Moraes do Rêgo Monteiro, et. al. (eds.), Tributação, Comércio e Solução 
de Controvérsias Internacionais (São Paulo: Quartier Latin, 2011) pp. 141-155.

326 It is Article 2(4) of the OECD and the UN Model Conventions, which are usually Article 2(2) in 
Brazilian treaties.
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The controversy over the inclusion of CSLL in the objective scope of the 
treaties was the subject of some administrative decisions, which will be analyzed 
later. The issue has lost relevance with the entry into force of Article 11 of Law No. 
13,202/2015, which states that, “For purposes of interpretation, the agreements 
and international conventions signed by the Government of the Federative 
Republic of Brazil include the CSLL [Social Contribution on Net Profits].”327

This is an expressly interpretative provision, so that the rule set forth 
in paragraph 1 of Article 106 of the National Tax Code would be applicable. 
According to such provision, “The law applies to a past act or fact [...] in any 
case, when it is expressly interpretative, except for the application of a penalty 
to tax offense relative to the interpreted provisions.”

Despite this legislative amendment, we must examine the existing decisions 
on the subject outlined in this topic from the perspective that is relevant to this 
research, which is, the scope of the Brazilian treaty-making policy and how it is 
reflected in administrative and judicial decisions. In addition, Article 11 of Law 
No. 13,202/2015 solves the controversy related to CSLL, but does not apply to 
similar decisions in relation to CIDE-Remittances328 – introduced by Law No. 
10,168/2000 – and the Contribution to PIS/PASEP-Importation and COFINS-
Importation – introduced by Law No. 10,865/2004. 

327 On this provision, see: João Francisco Bianco & Ramon Tomazela Santos, “Lei Interna Interpretativa 
de Tratado Internacional: Possibilidade e Consequências — O Caso da CSLL e da Lei n° 13.20212015”, 
Luís Eduardo Schoueri & João Francisco Bianco (eds.), Estudos de Direito Tributário em Homenagem ao 
Professor Gerd Willi Rothmann (São Paulo: Quartier Latin, 2016) pp. 155-178.

328 On the inclusion of CIDE-Remittances in the objective scope of treaties, see: Sergio André Rocha, 
“Planejamento Tributário Abusivo Estatal: O Caso do Brasil”, Luís Eduardo Schoueri & João Francisco 
Bianco (eds.), Estudos de Direito Tributário em Homenagem ao Professor Gerd Willi Rothmann (São 
Paulo: Quartier Latin, 2016) pp. 473-489; Gabriel Lacerda Troianelli, “Aplicabilidade dos Tratados 
para Evitar a Dupla Tributação às Contribuições”, Valdir de Oliveira Rocha (ed.), Grandes Questões 
Atuais do Direito Tributário: 8º Volume (São Paulo: Dialética, 2004) pp. 136-137. Similarly, but based 
on the principle of non-discrimination, see: Heleno Taveira Tôrres, “Pressupostos Constitucionais das 
Contribuições de Intervenção no Domínio Econômico. A CIDE-Tecnologia”, Valdir de Oliveira Rocha 
(ed.), Grandes Questões Atuais do Direito Tributário: 7º Volume (São Paulo: Dialética, 2003) pp. 169-172. 
On the contrary, sustaining that CIDE-Remittance is not covered by treaties concluded by Brazil – 
even those prior to its institution, see: João Francisco Bianco, “A CIDE sobre Royalties e os Tratados 
Internacionais contra a Dupla Tributação”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais do 
Direito Tributário: 8º Volume (São Paulo: Dialética, 2004) pp. 260-262; Gustavo Henrique Vasconcelos, 
“A Cide Royalties e sua Relação com os Tratados Internacionais”, Heleno Taveira Tôrres (ed.), Direito 
Tributário Internacional Aplicado (São Paulo: Quartier Latin, 2005) v. 3, pp 701-719.



139

Brazil’s International Tax Policy

1.4.5.1. The Position of the Administrative  
Tax Appeals Council on the Application of  
Article 2 of Treaties to Social Contributions

There are not many administrative precedents regarding this subject. 
Some of the cases in which the debate concerning the inclusion of the Social 
Contribution on Net Profits in the treaty’s scope, when there was no explicit 
reference to the contribution in the treaty’s wording, were the cases in which 
the relation between Brazil’s DTA’s and Article 74 of MP No. 2,158-35/2001 
were discussed. That is the case, for instance, of the Rexam, the Petrobras (1), 
and the Intercement cases. 

Another case where this debate appeared was an HSBC case, related 
to Article 11 of the convention between Brazil and Austria. The underlying 
question was whether the interest paid in connection with public bonds issued 
by the Government of Austria would be subject to the payment of Social 
Contribution of Net Profits in Brazil. 

In Decision No. 1101000.902, CARF decided that, “The substantial 
similarity between IRPJ and CSLL requires the application of the treaty’s 
provision to avoid double taxation.”

Councilwoman Edeli Pereira Bessa – whose opinion did not prevail – argued 
that the conventions are based on the OECD Model. In her own words, “Even 
though Brazil is not a member of the Organization for Economic Cooperation and 
Development – OECD, several of Brazil’s treaties to avoid double taxation of income 
follow the OECD Model Tax Convention on Income and on Capital. Moreover, from 
time to time, this organization publishes commentaries on its Model Convention, 
and adds observations from several non-member countries, acknowledging the rising 
influence of this Model Convention outside OECD members”. Following this premise, 
the Councilwoman clearly based her opinion on the OECD Model.

In this case, Councilwoman Nara Cristina Takeda Taga wrote the 
prevailing opinion. According to her, because the treaty between Brazil and 
Austria was signed before the Social Contribution on Net Profits was created, 
an interpretation in good faith would lead to the conclusion that the treaty 
should include the contribution in its scope. However, this Councilwoman did 
not make any reference to the models or their commentaries in her opinion.
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1.4.5.2. The Position of the Superior  
Court of Justice on the Application of  
Article 2 of Treaties to Social Contributions

In a recent decision on Special Appeal No. 1216610, the Superior Court of 
Justice examined a case regarding the inclusion of Social Security contributions 
in the scope of Brazil’s DTCs. However, this case was not about the referenced 
Social Contribution on Net Profits. Indeed, it was about the application of the 
country’s former treaty with Germany – which has not been in force since 2006 – 
to block the levy of the Social Contribution on Financial Transactions (“CPMF”). 

Congress rejected the CPMF in 2007. Its taxable event was defined in 
Article 2 of Law No. 9,311/96, which reads as follows.

“Article 2. The taxable event of the contribution is:

“I - the debit entry, by financial institution, into checking deposit 
accounts, checking loan accounts, savings deposit accounts, judicial 
deposits and consignment deposits of payment dealt with in the 
paragraphs of Article 890 of the Law No. 5,869, of January 11, 1973, 
introduced by Article 1 of Law No. 8,951 of December 13, 1994, 
maintained by such financial institution;

“II - the credit entry, by financial institution, into checking accounts 
that present a negative balance, up to the value limit of the reduction of 
the debit balance;

“III - the settlement or payment, by financial institution, of any credits, 
rights or securities, on behalf of third parties, that have not been 
credited, in favor of the beneficiary, in the accounts referred to in the 
preceding paragraphs;

“IV - the entry, and any other form of movement or transmission of 
securities and credits and rights of a financial nature, not related in the 
preceding paragraphs, made by the commercial banks, multiple banks 
with commercial portfolio and federal banks;

“V - settlement of operations contracted in organized markets for future 
settlement;

“VI - any other movement or transmission of securities and credits and 
rights of a financial nature which, by their purpose, have characteristics 
that allow the presumption of an organized system to make it effective, 
produces the same effects as set forth in the preceding paragraphs, 
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regardless of the person who performs it, or its name it may have or the 
legal form or the instruments used to carry it out.”

The court’s decision was unfavorable to the taxpayer. The Superior Court’s 
interpretation was that there was no identity between the taxable events for the 
income tax and the CPMF. Therefore, since the treaty only made reference only to 
income tax, the lack of similarity between it and the CPMF would violate the treaty.

For the purposes of this research, it is noteworthy that the decision issued 
by the Superior Court of Justice did not make any reference to either the OECD 
or the UN Model or to their Model’s Commentaries. 

1.4.6. Article 9 of Brazil’s Treaties and the Country’s 
Transfer Pricing Rules

It is well known that Brazil’s transfer pricing rules, which are established in Law 
No. 9,430 of 1996, diverge from the OECD’s arm’s length model. The fixed profit 
margins used by Brazil’s tax regulations reflect a different formulation of this principle.

This study will return to the analysis of Brazil’s transfer pricing rules later 
– in Item 2.1.1 of this research. What is important for the analysis proposed in 
this section is the fact that in some cases taxpayers have argued that Brazil’s rules 
are not compatible with Article 9 of the country’s treaties, or that (at least) the 
international rule should serve as a basis for the interpretation of the domestic 
law. Consider, for instance, the following words of Paulo Ayres Barreto.

“Regarding the double taxation agreements that include in its scope 
the standard arm’s length, in the terms of Article 9 of the OECD 
Model Convention, we can conclude that the application of the rules 
constructed by the interpreter shall take precedence, regarding transfer 
prices, taking into account the content of such agreements. That is to 
say, the specific rules that emerge from the international agreement – 
because they are special and do not cause total antinomies – prevail 
over the other normative provisions on the subject, in relation to the 
parties covered by that agreement. It is the only hypothesis in which the 
prevalence of the arm’s length standard can be stated categorically.”329

329 Paulo Ayres Barreto, Imposto sobre a Renda e Preços de Transferência (São Paulo: Dialética, 2001) p. 
172. Also see: Vívian de Freitas e Rodrigues de Oliveira, Preço de Transferência Como Norma de Ajuste 
do Imposto sobre a Renda (São Paulo: Noeses, 2015) pp. 59-65.
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Heleno Taveira Tôrres presents a different position by observing the rules 
set forth in the Brazilian legal system.

“Although this evolution has been described from the Models 
Conventions wording, and bearing in mind that Brazil is not part of the 
OECD, these references are only of a didactic nature. Thus, the principles 
and criteria set forth in Article 9 of the Conventions ratified by Brazil, 
based on the OECD Model, aimed at defining the price adjustments, 
must be in accordance with the domestic legislation, provided for in 
Brazilian law, and in the light of the Federal Constitution.”330

Luís Eduardo Schoueri seems to share a similar position.

“In conclusion, it is noted that the law enforcer, in the analysis of a transfer 
prices case involving companies benefiting from a particular double 
taxation agreement, may start from this and, in this sense, conclude that 
a Contracting State will only be authorized by the agreement to make any 
adjustment if, in accordance with international practice consolidated in 
the OECD reports, it is understood that there has been deviation from the 
arm’s length principle. In this case, the law enforcer is not limited to the 
methods established by the domestic law of any of the Contracting States: 
he/she should privilege the principle. Thus, if it is proved that third parties 
in equal situations would have concluded the same transaction, or that 
the transaction did not imply any gain other than those that would have 
been obtained if the unusual conditions were not imposed or accepted, 
any adjustment would be ruled out.”331

This controversy about the compatibility between Brazilian legislation 
and international treaties signed by the country is the subject of some cases, 
which will be analyzed below from the perspective of this research.

330 Heleno Tôrres, Direito Tributário Internacional: Planejamento Tributário e Operações Transnacionais 
(São Paulo: Revista dos Tribunais, 2001) p. 303.

331 Luís Eduardo Schoueri, Preços de Transferência no Direito Tributário Brasileiro, 3rd Ed. (São Paulo: 
Dialética, 2013) p. 442.
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1.4.6.1. The Position of the Administrative Tax Appeals 
Council on the Compatibility of Brazil’s Treaties with the 
Country’s Transfer Pricing Rules

Although we cannot find many precedents on this matter, in Decision 
No. 1103 00.608, issued in 2012, CARF’s position was that Brazilian transfer 
pricing rules are not incompatible with Article 9 of the country’s treaties.332 
The following is the decision’s abstract.

“[...] INTERNATIONAL TREATIES - TRANSFER PRICING

Brazil did not adopt in its treaties the provisions of Article 9, Paragraph 2, of 
the OECD Model Convention, but only Paragraph 1 thereof. The concept 
contained therein authorizes the application of transfer pricing adjustments 
by a Contracting State if, in relations between affiliate or associated 
companies located in the Contracting States, the arm’s length price is not 
observed. No offense to Article 9 of the Treaties concluded by Brazil. [...]”

In this case, the taxpayer argued that Brazilian rules were not in accordance 
with the country’s treaties signed with Argentina, France, Germany, Holland, 
Italy, Japan, Spain, and Sweden. The taxpayer’s claim was that Article 9 of the 
OECD Model requires an actual analysis of the transfer pricing. Therefore, 
Brazil’s method – based on fixed deemed profit margins – would not be in 
accordance with the country’s DTCs.

Councilman Marcos Takata wrote the prevailing opinion in this case. He 
made several references to the OECD Model in passing. Such references were made 
to reject the position that Brazilian transfer pricing rules would not be in line with 
the arm’s length principle as established in Article 9 of the OECD Model.

332 Brazil’s Tax Office also defended this interpretation in 2000, in Ruling (“Solução de Consulta”) No. 
12 of 2000.
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1.4.6.2. The Position of the Courts on the Compatibility of 
Brazil’s Treaties with the Country’s Transfer Pricing Rules

The Regional Federal Court of the Third Region, located in São Paulo, 
analyzed this issue in a few cases. 

In Appeal No. 0044489-25.2008.4.03.0000, the court decided that there 
was no contradiction between Brazil’s transfer pricing rules and the treaty 
signed between Brazil and Germany – which is no longer in force. However, the 
decision did not make reference to either the OECD or the UN Model.

A similar legal discussion was the object of Appeal No. 0028594-
62.2005.4.03.6100. The decision was the same in this case – that Brazilian 
rules do not violate the country’s treaties. However, the issue of which model 
influenced Brazil’s DTCs the most was not analyzed.

1.4.7. Brief Conclusion Concerning the Positions 
of Law Enforcement Bodies on Which Model Most 
Influenced Brazilian Treaties

In view of the analysis presented previously, it can be seen that law 
enforcement bodies in Brazil – Brazil’s Tax Office, CARF and courts – are 
practically unanimous in confirming that the OECD Model Convention is 
the starting point for treaties signed by Brazil. As discussed earlier, when the 
position of the Brazilian tax scholars on the subject is considered, this position 
does not reflect Brazilian treaty policy, which, as seen, is more influenced by 
the UN Model Convention.

1.5. Impact of Brazil’s Status as a Non-Member Country 
Regarding the OECD Model and its Commentary

At this point, it has been demonstrated that: (a) Brazil’s treaties are more 
influenced by the UN Model than the OECD Model; (b) Brazilian scholars 
generally support the view that the OECD Model has been the basis for Brazil’s 
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treaties; and (c) administrative authorities as well as courts usually follow the 
interpretation that the OECD Model has served as the basis for Brazil’s treaties. 

Regarding the wording of Brazil’s DTCs, the country’s positions on the 
OECD Model have been highlighted. Therefore, it is reasonable to inquire 
about the role of such positions in the analysis of Brazilian treaties. Better yet, 
it is worthwhile to clarify whether the position that Brazil takes with respect 
to the OECD Model contradicts the conclusion that Brazil mainly follows the 
rationale underlying the UN Model.

In 1996, the OECD’s Committee on Fiscal Affairs decided to organize 
annual meetings that would include representatives from non-member 
economies. According to the OECD, “Recognizing that non-OECD economies 
could only be expected to associate themselves to the development of the 
Model Tax Convention if they could retain their freedom to disagree with 
its contents, the Committee also decided that these economies should, like 
member countries, have the possibility to identify the areas where they are 
unable to agree with the text of an Article or with an interpretation given in 
the commentary.”333

The OECD made it clear that “As is the case with the observations and 
reservations of member countries, no reference is made to cases where an 
economy would like to supplement the text of an Article with provisions that 
do not conflict with the Article, especially if these provisions are offered as 
alternatives in the Commentary, or would like to put forward an interpretation 
that does not conflict with the Commentary.”334

The relevance of reservations and non-member country positions in itself 
is relative. In fact, it is conceivable that countries will not want to disclose 
completely its international tax policy. As pointed out by Jacques Sasseville, 
“There is no legal obligation for a country to record accurately its tax treaty 
policy through reservations and no legal consequences will result from its 
failure to do so.”335

333 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 449.

334 OECD, Model Tax Convention on Income and on Capital (Paris: OECD, 2014) p. 450.

335 Jacques Sasseville, “The Role and Evolution of Reservations, Observations, Positions and Alternative 
Provisions in the OECD Model”, Guglielmo Maisto (ed.), Departures from the OECD Model and 
Commentaries (The Netherlands: IBFD, 2014) p. 9.
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Alberto Vega further argues that omissions from non-member countries in 
recording their positions should not be viewed as acquiescence with the OECD 
Model or its Commentaries. According to him, “Non-member countries are not 
even the addressees of the OECD recommendation and therefore they remain 
completely free, both from a legal and political perspective, to follow or not the 
OECD Model and the Commentaries thereon. This aspect, together with the fact 
that the participation of non-member countries in the drafting process of the OECD 
Model is probably not so intense, are factors that reinforce the idea that silence 
should not be identified with acquiescence with the Model or de commentaries.”336

Alberto Vega and Ilja Rudyk conducted notable study in which they 
compared the number of reservations from OECD countries regarding the OECD 
Model Convention and its Commentaries. Their analysis also included the 
reservations of a few non-member countries – including Brazil. Their conclusion 
was that – although the OECD Model’s reservations of member countries vary 
from zero to a few more than twenty – Brazil distinguishes itself as a country that 
has disagreed with the OECD position on more than 35 occasions.337

Considering the high number of divergences between Brazil’s positions 
and the OECD Model, it seems that such positions confirm our assumption 
that the country’s treaties move away from the OECD Model and approach the 
UN Model Convention.

Moreover, since most treaties signed by Brazil were signed before the inclusion 
of non-member country positions in the OECD Model Convention and the 
Commentaries, one can conclude that Brazil’s treaty policy is reflected in such 
positions, instead of inferring that such positions influenced the Brazilian policy.

336 Alberto Vega, “The Legal Status and Effects of Reservations, Observations and Positions to the 
OECD Model”, Guglielmo Maisto (ed.), Departures from the OECD Model and Commentaries (The 
Netherlands: IBFD, 2014) p. 48.

337 In their words: “As can be observed in the following two graphs, the number of reservations 
by OECD member and non-member States to the OECD Model Tax Convention (as of 2010) is 
not homogeneous. Some member States, such as Austria and Iceland, have not included a single 
reservation. In contrast, Greece, the United States, and México disagree with more than 20 aspects 
in the articles of the model and their corresponding commentaries. Similarly, some OECD non-
members have only included a few positions (fewer than many OECD members) while others, such 
as India, Brazil, or Thailand, disagree with more than 35 aspects of the model.” Alberto Vega & Ilja 
Rudyk, “Explaining Reservations to the OECD Model Tax Convention: An Empirical Approach” 
(2011) 4 InDret, p. 3. Available at http://www.indret.com/pdf/860_en.pdf.
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In conclusion, the fact that Brazil, as a non-member of the OECD, presents 
its positions regarding the OECD Model does not contradict the premise that 
the OECD has not significantly influenced Brazil’s treaty policy.

1.6. Conclusions of this Chapter

In reviewing the international tax conventions signed by Brazil, we have 
pointed out how the country was, in the words of Luís Eduardo Schoueri, 
successful in implementing its own international policy for the signing of tax 
treaties, the main basis of which is the reservation of taxing powers for the 
source country.338

The analysis of Brazil’s Tax Office’s rulings, as well as administrative and 
court decisions, leaves no doubt that, as far as Brazilian institutions are concerned, 
the OECD Model Convention has been the basis for the country’s treaties. 

Moreover, it was clear that many references have been made to the OECD 
Model Convention and its Commentaries. Except for Marcos Aurélio Pereira 
Valadão’s opinion in Decision No. 9101.002.332, there was no reference at all 
to the existence of the UN Model or its Commentaries. 

A careful examination of all these decisions also indicates that there is 
no indication that the authorities in question, administrative or judicial, have 
taken into account Brazilian positions and reservations to the OECD Model 
Convention and its Commentaries. 

In view of previous comments, it is possible to conclude the following.

•	 Articles in Brazil’s DTCs, especially those concerning distributive 
rules, have been strongly influenced by the historical position of 
developing countries that the source country should retain larger 
taxing powers.

•	 This feature of Brazil’s tax treaty policy pushes Brazilian treaties 
closer to the UN Model than to the OECD Model.

338 Luis Eduardo Schoueri, “Contribuição à História dos Acordos de Bitributação: a Experiência 
Brasileira” (2002) 22 Revista Direito Tributário Atual, p. 280.
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•	 Brazilian international tax scholars tend to ignore the scenario 
described above. Therefore, international tax literature in Brazil 
usually focuses on the OECD Model and Commentaries. The UN 
Model and Commentaries are either briefly analyzed in second place 
or entirely forgotten. 

•	 Rulings and decisions of the Brazil’s Tax Office, the Administrative 
Tax Appeals Council, the Superior Court of Justice, and the Supreme 
Court are in line with this trend of focusing on the OECD Model and 
Commentaries. Indeed, none of the decisions included in this research 
made any reference to either the UN Model or its Commentaries.

This position suggests that the opinions of Brazil’s international tax 
scholars, as well as those institutions applying tax treaties, need to review their 
methods and procedures. This thesis does not suggest that those working with 
tax treaties should ignore the OECD Model and Commentaries. However, 
the application of these materials without further consideration of Brazil’s 
international treaty policy tends to distort the interpretation of international 
treaties of the country.

This conclusion reinforces the idea that the position adopted by Brazil, 
with regard to the conclusion of tax treaties, significantly diverges from the 
models proposed by the OECD.

Bearing in mind this conclusion, we must point out the basis of the 
Brazilian position and why it differs from that adopted by the OECD and many 
developed countries, so that it is possible to present a comparative analysis with 
the themes of the next chapters

1.6.1. Reasons for and Objectives of Brazil’s Policy on 
the Signing of Treaties

Now that it has been pointed out that, in the field of treaty-making policy, 
Brazil does not conform to OECD standards, it is worth considering the purpose 
of such divergence and how it impacts the country. This analysis will consider 
the following points:
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•	 The impacts of the Brazilian international tax policy on the negotiation of 
treaties regarding tax collection on international transactions

•	 The impacts of the Brazilian international tax policy on the 
negotiation of treaties regarding the relationship of the country with 
others with which it has already signed agreements

•	 The impacts of the Brazilian international tax policy on the 
negotiation of treaties regarding the flow of services and goods.

1.6.1.1. Brazil’s International Tax Policy  
for the Signing of Treaties for Tax Collection 
on International Transactions

There are no statistics indicating how much Brazil benefits financially 
from its treaty policy. However, sophisticated mathematics is not necessary 
to conclude that the country has a higher collection of income earned in its 
territory, by non-residents, than it would have if it based its treaties on the 
OECD Model Convention.

For example, following the guidelines set forth in Interpretative Declaratory 
Act No. 5/2014, Brazil never ceased taxing technical services at source in the great 
majority of its treaties – noting that it was only in 2014 that the Brazilian authorities 
acknowledged that these types of services would not be subject to taxation for a 
small group of countries (Austria, Finland, France, Japan, and Sweden).

The limitations imposed by the Brazilian tax policy within the scope of 
Article 7, together with greater taxing powers for taxation at source – as seen, 
for example, in articles 10, 11, 12 and 21 – increases Brazil’s tax collection 
capacity on international transactions.

Therefore, it seems clear that the Brazilian treaty policy has been 
advantageous for the country from a tax collection perspective. It is important 
to emphasize, especially so that we can present comparative comments to what 
we will see in later sections, that in this case the Brazilian position has typically 
international basis and impacts. 

We want to emphasize, with this affirmation, that, in this case, there are 
international impacts of the position adopted by Brazil. In other words, the 
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Brazilian international tax policy has impacts on international relations and on 
the international distribution of tax revenues. 

The fact that Brazil’s international tax policy, in this case, is favorable to 
the country from a tax collection perspective could be perceived as unfavorable 
if this position caused a negative reaction from countries that have already 
signed treaties with Brazil or if such policy has affected foreign investment and 
international trade of goods, services, and intangibles. These issues will be 
analyzed in the following paragraphs.

1.6.1.2. Brazil’s International Tax Policy  
for the Negotiation of Treaties Regarding the  
Relationship with Other Countries with  
Which Brazil Has Already Signed Agreements

In general, the Brazilian treaty policy has not caused a negative reaction 
from the countries with which it signed such agreements. Specifically, the 
only reactions that have occurred have been to Brazil’s position regarding the 
application of Article 7 of treaties to services without technology transfer.

For example, although there is no official evidence to confirm this 
information, it is speculated that one of the reasons why Germany sought to 
renegotiate the treaty with Brazil and, eventually, to terminate the agreement339 
was exactly the position adopted by the country concerning the application of 
Article 7 of the treaty signed by the two countries to services.340

339 See: Napoleão Dagnese, “Is Brazil “Developed”? Termination of the Brazil-Germany Tax Treaty” 
(2006) 34 (4) lntertax, pp. 195-196.

340 See: Wolfgang Oepen, “A Alemanha Denuncia seu Tratado de Dupla Tributação com o Brasil —Razões 
e Consequências da Denúncia do Tratado de um Ponto de Vista Alemão” (2005) 1 Revista de Direito 
Tributário Internacional, pp. 217-218. Regarding the termination of the convention between Brazil and 
Germany, also see: Gerd Willi Rothmann, “A Denúncia do Acordo de Bitributação Brasil-Alemanha e 
suas Consequências”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais do Direito Tributário: 9º 
Volume (São Paulo: Dialética, 2005) pp. 147-148; Marta Oliveros Castelon, “Perspectivas de Novo Acordo 
de Bitributação Brasil-Alemanha” (2008) 8 Revista de Direito Tributário Internacional, pp. 156-170.
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The same occurred in the case with Finland, which created pressure 
that resulted in the publication of Opinion PGFN/CAT No. 2,363/2013 and, 
subsequently, Interpretative Declaratory Act No. 5/2014. Previously, pressure 
from Spain caused a friendly procedure between this country and Brazil, which 
resulted in the issuance of Federal Revenue Service’s Interpretative Declaratory 
Act No. 27, of December 21, 2004.341

In any case, in these instances, one can see reactions more clearly related 
to specific interpretations by the Brazilian government of the rules set forth in 
its treaties than reactions to the Brazilian policy itself.

Perhaps the best viewpoint for analyzing this question is not to verify the 
treaties signed by Brazil, but rather those that Brazil did not sign. The best 
example to analyze would be the treaty with the United States.

Indeed, over the last few decades, the absence of a treaty between Brazil 
and the United States has been the subject to speculation by international tax 
experts. However, this fact should not be seen as a surprise, because, as pointed 
out by Charles H. Gustafson, “Over time, a number of US governments have 
expressed a desire to establish treaties on income taxation with countries In 
the South and Central America, and have worked hard to do so, particularly in 
the development of treaties with large countries in the South with the largest 
economies: Argentina, Brazil, Chile and Venezuela. Having been carried out 
with different countries over the years, the only US tax treaty in force with a 
South American country is with Venezuela.”342

In the Brazilian case, as recalled by Luís Eduardo Schoueri, “Brazil signed 
an agreement on March 13, 1967. However, it was rejected by the US Congress, 
with the justification that the agreement contained a ‘tax sparing’ clause – which 
was consistent with the Brazilian policy of double taxation agreements.”343

341 Also see: Leonardo Freitas de Moraes e Castro, “Paralell Treaties e a Interpretação dos Acordos para 
Evitar a Dupla Tributação: A Experiência Brasileira em Face dos Artigos 7, 12 e 21 da Convenção 
Modelo da OCDE”, Alexandre Luiz Moraes do Rêgo Monteiro, et. al. (eds.), Tributação, Comércio e 
Solução de Controvérsias Internacionais (São Paulo: Quartier Latin, 2011) pp. 171-174.

342 Charles H. Gustafson, “Tax Treaties in the Americas: The United States Experience”, Andrea 
Amatucci (ed.), International Tax Law (The Netherlands: Kluwer, 2006) pp. 273-274. Venezuela 
remains the only South American country to have an international tax treaty with the United States.

343 Luís Eduardo Schoueri, “Contribuição à História dos Acordos de Bitributação: a Experiência 
Brasileira” (2002) 22 Revista Direito Tributário Atual, p. 274.
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Brazil’s insistence on having tax sparing rules in its treaties, and prompt 
refusal by the United States to accept them, is usually pointed out as one of the 
main reasons why the two countries do not have an international tax agreement.344

Therefore, it is possible to state that in this case the Brazilian international 
fiscal policy is certainly an obstacle for the country in signing a treaty with the 
United States.

These comments do not argue that the absence of an agreement with 
the United States is a problem, as some authors do. Indeed, as a general rule, 
the conclusion of such agreements would bring more losses for Brazil – as a 
developing country – than benefits.

The purpose of the above comments was only to show that, in fact, in 
some cases the Brazilian position regarding the inclusion of in its international 
tax conventions can effectively result in the impossibility of entering into 
an agreement. Nevertheless, there is no evidence that the lack of some tax 
agreements represents a significant loss for Brazil.

1.6.1.3. Brazil’s International Tax Policy for Signing 
Treaties Regarding the Flow of Services and Goods

The analyses presented in these items have a common characteristic – the lack 
of empirical and statistical data – that prevents the assertion of conclusive comments.

However, although there are no specific statistics comparing the existence 
of an international treaty to a positive impact on the flow of goods and services, 
there is also no evidence either that such a flow is negatively impacted in the 
absence of a convention.

In fact, although Brazil does not have a treaty with the United States, the 
USA is one of the main trading partners of the country and one of the largest 

344 See: Luís Eduardo Schoueri, “Contribuição à História dos Acordos de Bitributação: a Experiência 
Brasileira” (2002) 22 Revista Direito Tributário Atual, p. 274; Yariv Brauner, “Por que os Estados 
Unidos Firmam Tratados Tributários? E por que não têm Tratado Tributário com o Brasil?” (2011) 26 
Revista Direito Tributário Atual, p. 121; Daniel Hora do Paço & David Rosenbloom, “Considerações 
sobre a Negociação de um Tratado para Evitar a Dupla Tributação da Renda Com os EUA” (2010) 174 
Revista Dialética de Direito Tributário, p. 18.
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foreign direct investors in Brazil. Thus, even without an agreement, it is not possible 
to identify a significant reduction in the trade balance of goods and services.

Another significant example is Germany. Even though Brazil has not had 
a treaty with Germany for more than 10 years, no decline is evident in the trade 
between the countries or a fall in German direct investment in the country.

Thus, there is no empirical evidence that Brazil’s positions on its tax policy 
– or even the absence of a convention – have in any way negatively impacted 
international trade and foreign direct investment.

1.6.2. Answers to Research Questions

The research questions proposed for this chapter were as follows:

•	 What was the motivation for Brazil to begin signing Conventions to 
Avoid Double Taxation of Income?

•	 Which Model Convention – the OECD’s or the UN’s – has had 
greater influence on the Brazilian tax treaty policy?

•	 Do Brazilian tax scholars, tax authorities, and administrative and 
judicial courts take into account Brazil’s international tax policy in 
their opinions and decisions?

•	 Has Brazil achieved its goals with its international policy involving 
the signing of treaties?

In view of the foregoing comments, the answers to these questions, based 
on the research carried out here, would be as follows.

•	 The initial motivation for Brazil to sign tax agreements was foreign 
direct investment incentive for the country. This motivation explains 
why the first Brazilian treaties were signed with developed countries.

•	 The UN Model Convention and its rationale for greater attribution 
of taxing powers to the source country of income has been the major 
influence of the distributive rules provided for in the agreements signed 
by Brazil. In some articles, the Brazilian treaties are even more protective 
of such powers than those in the UN Model.
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•	 Contrary to the position mentioned on the item above, most tax 
scholars and the decisions – administrative and judicial – ignore, 
almost unanimously, any impact of the UN Model Convention on 
the Brazilian Conventions. In addition, there was no inclination in 
the examined decisions to perform a more comprehensive analysis of 
Brazil’s treaty-making policy.

•	 In addition to having been successful in implementing its treaty-
making policy, Brazil has achieved its goals with it. The country 
has been able to keep taxing powers over economic events in its 
territory with little opposition from other countries and without any 
significant reduction in the international flows of goods and services 
or in direct foreign investment in Brazil.
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2. Brazil’s International Tax Policy and 
Brazil’s Domestic Regulations: Transfer 
Pricing and Taxation on Profits Earned 

by Controlled Companies Abroad

2.1. Brazil’s International Tax Policy and  
Brazil’s Transfer Pricing Rules

2.1.1. General Comments

Law No. 9,430 introduced transfer pricing rules in Brazil in 1996. 
Throughout the years, such rules have been modified slightly. However, in its 
core, the overall transfer pricing regime established in 1996 remains unchanged.

To a certain extent, most of Brazil’s transfer pricing methods reflect 
traditional transaction methodology. However, since its introduction, Brazil’s 
transfer pricing system has differed from usual OECD practices. As Luís Eduardo 
Schoueri points out, “When faced with international practices, the use of fixed 
margins reveals the outstanding aspect of the Brazilian transfer pricing rules 
introduced by Law No. 9,430/96. Unlike the system proposed by the OECD, 
Brazilian law-makers sought from their own experience what would be the profit 
margins practiced in transactions between unrelated parties, setting them forth 
into the law from what was found in market reality.”345 Marcos Aurélio Pereira 
Valadão pointed out these differences as follows: 

345 Luís Eduardo Schoueri, “Presunções Jurídicas, Arm’s Length e o Conceito de Custo para Fins de 
de Transferência” (2014) 31 Revista Direito Tributário Atual, p. 106. From the same author, see: 
Luís Eduardo Schoueri, Preços de Transferência no Direito Tributário Brasileiro, 3rd Ed. (São Paulo: 
Dialética, 2013) pp. 143-144. In the same sense, see: Alberto Xavier, Direito Tributário Internacional 
do Brasil, 8th Ed. (Rio de Janeiro: Forense, 2015) pp. 386-388.
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“The methodology introduced by the law listed the traditional transaction 
methods (Cost Plus Method and Resale Price Method) but denied the 
use of transactional profit methods (the Profit Split Method and the 
Transactional Net Margin Method) and formulary apportionment. 
Regarding the CUP Method, for export or imports, the law introduced a 
methodology that is similar to OECD practices. However, with regard to 
the Cost Plus Method and the Resale Price Method, instead of making 
use of comparable transactions, the law established fixed margins for 
gross profits and mark up.”346

These differences between the OECD transfer pricing standard and the Brazilian 
model led Paulo Ayres Barreto to state that “the gap between transfer pricing rules in 
Brazil and the regime adopted by OECD member countries is abysmal.”347 This issue 
was also commented on by Ricardo Marozzi Gregorio, to whom:

“The introductions of the rules regarding the OECD methods into 
the Brazilian system, however, did not hide the fear of working with 
the flexibility as required in the international rules to guarantee 
the accomplishment of arm’s length. In this sense, in international 
transactions of goods, services or rights, practiced within multinational 
groups, the legislator created thresholds to the deductibility of costs or 
expenses, in case of importation, and minimum revenue recognition in 
the case of exports. In addition, because of the specifics of the Brazilian 
constitutional tax system, the legislator preferred to establish a variety 
of instruments to reduce the aforementioned flexibility of assigning 
the complex procedural routines developed for the control of transfer 

346 Marcos Aurélio Pereira Valadão, “Brazil Country Practices”, United Nations, United Nations Practical 
Manual on Transfer Pricing for Developing Countries (New York: United Nations, 2013) p. 358. According 
to Márcio Roberto Oliveira and Doris Canen, “Unlike the OECD legislation, Brazilian legislation 
presents a list of transfer pricing methods that are not strictly aligned with international standards. 
Therefore, methods similar to the Profit Split Method (PSM), or even the Transactional Net Margin 
Method (TNMM), are not found in our laws, which have emphasized transactional methods. This way, 
the taxpayers have limited applicable instruments or simply instruments that are incapable to evaluate 
complex transactions involving intangibles [...].” Márcio Roberto Oliveira & Doris Canen, “Intangíveis na 
Esfera do Transfer Pricing, âmbito do BEPS e Direito Brasileiro: Uma Nova Era”, Marcus Lívio Gomes & 
Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 
2016) v. II, p. 185. Also see: Paulo Ayres Barreto & Hugo Marcondes Rosestolato da Costa, “BEPS e 
o Plano de Ação 10. Considerações sobre serviços de baixo valor agregado, método de commodities e 
o método da divisão de lucros transacionais”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A 
Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. II, p. 197.

347 Paulo Ayres Barreto, Imposto sobre a Renda e Preços de Transferência, (São Paulo: Dialética, 2001) p. 
153. Also see: Demétrio Gomes Barbosa, Preços de Transferência no Brasil: Uma Abordagem Prática, 
2nd Ed. (São Paulo: Fiscosoft Editora, 2012) p. 15.
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pricing in other countries to the tax auditors of the Federal Revenue of 
Brazil (RFB). These initiatives reveal that the legislator’s concern, by 
introducing transfer pricing rules, was not limited to the implementation 
of the arm’s length principle in Brazil. Another relevant tax principle 
explains this distance from international parameters: practicality.”348

Brazil has three methods that apply to import transactions: (i) the 
Independent Comparable Prices (“PIC”) method;349 (ii) the purchase price 
minus profits (“PRL”) method;350 and (iii) the production cost plus profits 
(“CPL”) method.351

348 Ricardo Marozzi Gregorio, Preços de Transferência: Arm’s Length e Praticabilidade (São Paulo: Quartier 
Latin, 2011) p. 27.

349 According to Article 8 of Normative Instruction No. 1,312/12: “Article 8. The determination of 
the cost of goods, services and rights, acquired from abroad, deductible in determining the taxable 
income and CSLL’s tax base, may be done by applying the Independent Comparable Prices (PIC) 
method, defined as the weighted arithmetic mean of the prices of goods, services or rights, identical or 
similar, calculated in the Brazilian market or in other countries, in the purchase and sale operations 
undertaken by the interested party itself or by third parties, under similar payment terms.”

350 According to Article 12 of Normative Instruction No. 1,312/12: “Article 12. The determination of the 
cost of goods, services or rights acquired from abroad, deductible in determining the taxable income 
and CSLL’s tax base, may also be determined by applying the purchase price minus profits (PRL) 
method, calculated from January 1, 2013 on, according to the following methodology:

 I - net sales price: the weighted arithmetic mean of the selling prices of the good, right or service sold, minus:

 a) the unconditional discounts granted;

 b) taxes and contributions on sales; and

 c) commissions and brokerage fees paid;

 II - percentage of participation of imported goods, rights or services in the total cost of the goods, 
rights or services sold: the percentage ratio between the weighted average cost of the goods, rights 
or services imported and the weighted average total cost of the goods, service sold, calculated in 
accordance with the legal entity cost sheet;

 III - participation of imported goods, rights or services in the sales price of the goods, rights or services 
sold: the application of the percentage of participation of the goods, rights or services imported in the 
total cost, calculated according to item II, on the net price of sales calculated in accordance with item I;

 IV - profit margin: the application of the percentages provided for in Paragraph 10, according to the 
legal entity’s economic sector subject to transfer pricing rules, on the participation of the imported 
good, right or service in the sales price of the good, right or service sold, calculated in accordance 
with item III; and

 V - parameter price: the difference between the participation value of the good, right or service 
imported in the sales price of the good, right or service sold, calculated according to item III, and the 
“profit margin” calculated according to item IV.”

351 According to Article 15 of Normative Instruction No. 1,312/12: “Article 15. The determination of 
the cost of goods, services and rights, acquired from abroad, deductible in determining the taxable 
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The most significant difference between Brazil’s transfer pricing methods 
and the OECD’s is due to the fixed profit margins established by Brazil’s rules, 
which can be found in PRL and CPL.

Exports subject to transfer pricing control must apply one of the following 
methods: (i) the average export price (“PVEX”) method;352 (ii) the wholesale 
price in the destination country minus profits (“PVA”) method;353 (iii) the retail 
price in the destination country minus profits (“PVV”) method;354 and (iv) the 
acquisition or production cost plus taxes and profits (“CAP”) method.355

As with the import methods, PVA and CAP methods are based on fixed 
profit margins established by tax regulations.

Article 20 of Law No. 9,430 of 1996 allows the Minister of the Treasury to 
change the fixed margins established for import and export methods, as long 
as the taxpayer presents a justification supporting the modification. However, 

income and CSLL’s tax base, may also be determined by the production cost plus profit (CPL) method, 
defined as the weighted average cost of production of identical or similar goods, services or rights in 
the country where they were originally produced, plus the taxes and charges levied by that country 
on exports, and a 20% (twenty percent) profit margin, added to the calculated cost.”

352 According to Article 30 of Normative Instruction No. 1,312/12: “Article 30. Export sales revenue 
can be determined by the application of the average Export Price (PVEX) method, defined as the 
weighted arithmetic mean of the sales prices charged on exports made by the legal entity itself, to 
other customers, or by another domestic exporter of goods, services or rights, identical or similar, 
during the same period of calculation of the income tax base and under similar payment terms.”

353 According to Article 31 of Normative Instruction No. 1,312/12: “Article 31. Export sales revenue can be 
determined by the application of the wholesale price in the destination country minus profits (“PVA”) 
method, defined as the weighted arithmetic mean of the selling prices of identical or similar goods in the 
wholesale market of the country of destination, under similar payment terms, minus the taxes included in 
the price charged in that country, and the profit margin of 15% (fifteen percent) on the wholesale price.”

354 According to Article 32 of Normative Instruction No. 1,312/12: “Article 32. Export sales revenue can 
be determined by the application of the retail price in the destination country minus profits (“PVV”) 
method, defined as the weighted arithmetic mean of the selling prices of identical or similar goods in 
the retail market of the country of destination, under similar payment terms, minus the taxes included 
in the price charged in that country, and the profit margin of 30% (fifteen percent) on the retail price.”

355 According to Article 33 of Normative Instruction No. 1,312/12: “Article 33. Export sales revenue can 
be determined by the application of the acquisition or production cost plus taxes and profits (“CAP”) 
method, defined as the weighted arithmetic mean of the acquisition or production costs of goods, 
services or rights exported, plus taxes and contributions collected in Brazil and a margin of 15% 
(fifteen percent) on the sum of costs plus taxes and contributions.”
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even though this provision has been in force since 1996, there has never been 
a case in which such modification has been authorized.356

In addition to these methods, Brazil has two specific methods that apply 
to commodity imports – (“PCI”)357 and exports (“PCEX”)358 – as well as specific 
rules for interest payments.359

Brazil’s transfer pricing rules do not provide for a “fourth method”. 
Therefore, companies that are subject to transfer pricing controls must use one 
of the three legally-established methods.360

There are other unique features of Brazil’s transfer pricing regime. First, 
advance pricing agreements are not allowed in the country: a company cannot 
agree with tax authorities on how transfer pricing regulations will apply to 
its operations.361 On the other hand, Brazil’s transfer pricing regime is very 
country-centric and does not coordinate with events abroad. Hence, it does not 
provide for secondary adjustments. 

Considering that Brazil’s transfer pricing methodology has deviated from 
OECD’s practice, it should be noted that that the justification of Law No. 9,430 
of 1996 made reference to the OECD’s practice in transfer pricing as inspiration 
for the country’s rules. Indeed, the Minister of the Treasury stated the following.

356 See: Guilherme Kluck, “A Possibilidade de Alteração dos Percentuais do Método PRL”, Edson Carlos 
Fernandes (ed.), Preços de Transferência (São Paulo: Quartier Latin, 2007) p. 319.

357 According to Article 16 of Normative Instruction No. 1,312/12: “Article 16. Commodity exchange 
import price (“PCI”) is defined as the daily average exchange price of goods or rights subject to public 
prices on internationally recognized commodities exchanges and futures markets.”

358 According to Article 34 of Normative Instruction No. 1,312/12: “Article 34. Commodity exchange 
export price (“PCEX”) is defined as the daily average exchange price of goods or rights subject to 
public prices on internationally recognized commodities exchanges and futures markets.”

359 See: Demétrio Gomes Barbosa, Preços de Transferência no Brasil: Uma Abordagem Prática, 2nd Ed. 
(São Paulo: Fiscosoft Editora, 2012) pp. 129-132; Luís Eduardo Schoueri, Preços de Transferência no 
Direito Tributário Brasileiro, 3rd Ed. (São Paulo: Dialética, 2013) pp. 337-357.

360 See: Heleno Taveira Tôrres, Direito Tributário Internacional: Planejamento Tributário e Operações 
Transnacionais (São Paulo: Revista dos Tribunais, 2001) p. 210; Paulo Ayres Barreto, Imposto sobre 
a Renda e Preços de Transferência (São Paulo: Dialética, 2001) pp. 118-119; Deusmar José Rodrigues, 
Preços de Transferência (São Paulo: Quartier Latin, 2006) pp. 102-103.

361 See: Luiz Felipe Ferraz & Alexandre Almeida, “A Legislação de Preços de Transferência do Brasil 
Seguiria o Padrão ‘Arm’s Length’?” (2010) 14 Revista de Direito Tributário Internacional, p. 101.
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“Rules established by articles 18 to 24 represent a significant advance 
in national legislation in face of the current economic globalization 
process. In this specific case, following the rules adopted by OECD 
member countries, we propose rules that allow the control of the so-
called transfer pricing, in order to avoid profit shifting, which is harmful 
to the country, by manipulating prices agreed upon in the importation 
or exportation of goods, services or rights on transactions with related 
persons residing or domiciled abroad.” (Emphasis added)

The explicit reference to the practices of the OECD’s member countries as an 
influence on Brazil’s transfer pricing rules was the reason why authors such as João 
Dácio Rolim,362 in works written right after Law No. 9,430/96 entered into force, 
refers to the link between Brazil’s transfer pricing methodology and the OECD’s.

Notwithstanding such views, as previously pointed out, even if the initial 
impetus in the direction of establishing transfer pricing rules was inspired by 
the OECD’s member countries, Brazil’s actual transfer pricing practices have 
deviated consistently from the OECD’s standards. Therefore, it is important to 
assess why Brazil has departed from the OECD’s experience. 

For the purposes of this research, in addition to confirming the divergences 
between the Brazilian transfer pricing standards and those recommended by 
the OECD, it is relevant to verify whether any other country adopts a similar 
model to the Brazilian one.

362 João Dácio Rolim, “As Presunções da Lei 9.430/96 e os Casos Especiais nos Preços de Transferência”, 
Valdir de Oliveira Rocha (ed.), Tributos e Preços de Transferência (São Paulo: Dialética, 1997) p. 41. 
Also see: Débora Ottoni Uébe Mansur, et. al., “Preços de Transferência: os métodos PCI e PCEX 
nas mais importantes commodities brasileiras e seu alinhamento à ação 10 do BEPS”, Marcus 
Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de 
Janeiro: Lumen Juris, 2016) v. II, p. 222.
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To this end, transfer pricing guides from three global audit firms 
(Deloitte363, EY364 and PwC365) were used, which provide a general review of 
models from different countries. When we analyze the information contained 
in these studies, we did not identify any country that has a similar model to the 
Brazilian one. So, it can be concluded that this is a unique model, considering 
the countries reviewed.

363 Deloitte has reviewed the laws of the following countries: South Africa, Germany, Angola, Argentina, 
Australia, Austria, Belarus, Belgium, Brazil, Bulgaria, Canada, Kazakhstan, Chile, China, Colombia, 
South Korea, Costa Rica, Spain, Finland, France, Germany, Greece, Guatemala, the Netherlands, 
Hong Kong, Hungary, India, Indonesia, Ireland, Iceland, Israel, Italy, Japan, Kenya, Latvia, Lithuania, 
Luxembourg, Malaysia, México, Norway, New Zealand, Peru, Poland, Portugal, the United Kingdom, 
the Dominican Republic, Romania, Russia, Singapore, Sweden, Switzerland, Thailand, Taiwan, 
Turkey, Ukraine, Uruguay, Venezuela, and Vietnam. See: DELOITTE. 2016 Global Transfer Pricing 
Country Guide. Available at: https://www2.deloitte.com/us/en/pages/tax/articles/global-transfer-
pricing-country-guide.html. Access on December 24, 2016.

364 EY has reviewed the legislation of the following countries: Albania, Algeria, Argentina, Armenia, 
Australia, Austria, Azerbaijan, Bahrain, Bangladesh, Belgium, Bolivia, Botswana, Brazil, Brunei, 
Bulgaria, Cameroon, Canada, Kazakhstan, Chile, China, Cyprus, Colombia, Costa Rica, Croatia, 
Denmark, Egypt, El Salvador, Ecuador, Slovakia, Slovenia, Spain, Estonia, Fiji, Greece, Guam, 
Guatemala, Equatorial Guinea, Honduras, Hong Kong, Hungary, Mauritius, India, Indonesia, Iraq, 
Ireland, Iceland, Israel, Italy, Japan, Philippines, Finland, France, Gabon, Ghana, Ghana, Georgia, 
Gibraltar, Kenya, Kuwait, Laos, Latvia, Lebanon, Libya, Lithuania, Luxembourg, Macedonia, 
Malaysia, Malta, Morocco, México, Mongolia, Montenegro, Myanmar, Namibia, Nicaragua, Nigeria, 
Norway, New Zealand, Oman, Palestine, Panama, Papua New Guinea, the United States of America, 
Uruguay, Venezuela, Peru, Poland, Portugal, Qatar, Spain, Sweden, Switzerland, Taiwan, Tanzania, 
Turkey, Ukraine, the United Kingdom, Dominican Republic, , Vietnam, and Zimbabwe. See: EY. 
Worldwide Transfer Pricing Reference Guide. Available at http://www.ey.com/Publication/vwLUAssets/
EY-Worldwide-transfer-pricing-reference-guide-2015-16/$File/EY_Worldwide_Transfer_Pricing_
Reference_Guide_2015-16.pdf. Access on December 24, 2016.

365 PwC has reviewed the laws of the following countries: South Africa, Argentina, Australia, Austria, 
Azerbaijan, Bahrain, Belgium, Brazil, Bulgaria, Cameroon, Canada, Kazakhstan, Chile, China, Colombia, 
Congo, South Africa, Ivory Coast, Costa Rica, Croatia, Denmark Egypt, El Salvador, Ecuador, Slovakia, 
Slovenia, Spain, the United States, Estonia, Philippines, Finland, France, Ghana, Georgia, Greece, 
Guatemala, Equatorial Guinea, the Netherlands, Hong Kong, Hungary, India, Indonesia, Iraq, Iceland, 
Israel, Italy, Japan, Jordan, Kenya, Kuwait, Latvia, Lebanon, Libya, Lithuania, Luxembourg, Madagascar, 
Malaysia, México, Moldova, Mongolia, Namibia, Nigeria, Norway, New Zealand, Oman, Palestine, Peru, 
Portugal, Qatar, the United Kingdom, the Dominican Republic, the Czech Republic, Romania, Russia, 
Uganda, Sri Lanka, Sweden, Switzerland, Thailand, Taiwan, Tanzania, Turkmenistan, Turkey , Ukraine 
, Uganda, Uruguay, Uzbekistan, Venezuela, Vietnam, Zambia, and Zimbabwe. See: PWC. International 
Transfer Pricing 2015/2016. Available at: http://www.pwc.com/gx/en/international¬transfer-pricing/assets/
itp-2015-2016-final.pdf. Access on December 24, 2016.
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2.1.2. Tax Policy Analysis

The purpose of this study is not an in-depth analysis of Brazil’s transfer 
pricing standards. Instead, the focus of this thesis is to clarify the policy reasons 
behind them. Authors agree that the justification of Brazil’s practices in this area 
results from the prevalence of practicability over economic substance in some 
cases. In other words, Brazil has aimed at a transfer pricing regime that was both 
easy to apply by taxpayers and simple to audit and control by tax authorities.

According to Luís Eduardo Schoueri, “The fixed margins situation adopted 
by the Brazilian transfer pricing legislation is emblematic. While it is an instrument 
intended to make complex rules viable before the Brazilian reality, such margins 
can be accepted, provided they do not annihilate other equally prestigious values 
by the tax system: the legislator must temper the concessions made in the name 
of practicality, given the ability to pay taxes and its unfolding.”366

The same line of reasoning is followed by Igor Mauler Santiago and Valter 
Lobato, who state that:

“The profit margins presumed by law have the function of facilitating 
the taxpayer’s application of the law – exempting it from enormous 
compliance costs involved in proving the arm’s length price and 
protecting it against tax assessments if it complies to it – and especially 
for the Tax Office, which is freed from the laborious and costly task of 
analyzing the supporting documentation that every individual in any 
other way would have to produce.

“Therefore, there is an unmistakable demonstration of the tax practicality 
principle, subject to its inherent limits, including the possibility of justified 
refutation of the result obtained by the application of the simplified 
calculation method, when it is cogently applied to the individual.”367 

366 Luís Eduardo Schoueri, “Margens Predeterminadas, Praticabilidade e Capacidade Contributiva”, Luís 
Eduardo Schoueri (ed.), Tributos e Preços de Transferência: 3º Volume (São Paulo: Dialética, 2009) p. 
119. More recently, see: Luís Eduardo Schoueri, “O Arm’s Length como Principio ou como Standard 
Jurídico”, Luís Eduardo Schoueri & João Francisco Bianco (eds.), Estudos de Direito Tributário em 
Homenagem ao Professor Gerd Willi Rothmann (São Paulo: Quartier Latin, 2016) p. 220.

367 Igor Mauler Santiago & Valter Lobato, “Margens Predeterminadas: um Caso de Confronto entre a 
Praticabilidade e a Capacidade Contributiva? Exigências Constitucionais para sua Adoção”, Luís Eduardo 
Schoueri (ed.), Tributos e Preços de Transferência: 3º Volume (São Paulo: Dialética, 2009) p. 110.
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Ricardo Marozzi Gregorio, in a thesis that was dedicated to this subject, 
was categorical in affirming that “The legal establishment of several aspects of 
transfer pricing in Brazil has a very clear origin. It came from the interest in 
reconciling the principles of arm’s length and practicality in a single model.”368

The prevalence of practicability over the actual economic substance of 
the transaction is clear in the following comments by Marcos Valadão, who was 
Brazil’s representative to the United Nations Subcommittee on Transfer Pricing. 

“The strengths of Brazil’s predetermined profit margins when using the 
Resale Price Method and Cost Plus Method, which focus on simplicity, include:

•	 It avoids the need for specific comparables;

•	 The use of the conventional Resale Price Method and Cost Plus Method 
depends on the availability of certain data, databases or reports to 
empirically determine the gross profit margin and gross profit mark-up. In 
general, these elements are usually not easy to find;

•	 It frees scarce human resources and can be applied without technical 
knowledge of specific transfer price issues;

•	 It stabilizes the expectations of taxpayers with respect to their Brazilian 
tax liability associated with inter-company transactions;

•	 It is a low-cost system to companies and tax administration in that it 
does away with one aspect of a transfer pricing analysis, the need to 
empirically determine gross margins;

•	 It has an emphasis on practicality;

•	 It does not distort competition among enterprises located where the 
methodology is applied, since they are subject to the same tax burden, and 
they are not benefitting from asymmetry of information;

•	 It allows for simple implementation by tax authorities to audit 
taxpayers; and

•	 It is simple for taxpayers to apply it.”369

368 Ricardo Marozzi Gregorio, Preços de Transferência: Arm’s Length e Praticabilidade (São Paulo: Quartier 
Latin, 2011) p. 29.

369 Marcos Aurélio Pereira Valadão, “Brazil Country Practices”, United Nations, United Nations Practical 
Manual on Transfer Pricing for Developing Countries (New York: United Nations, 2013) pp. 370-371.
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Marcos Valadão also commented on the shortcomings of Brazil’s practices.

“The weaknesses of Brazil’s predetermined profit margins when using 
the Resale Price Method and Cost Plus Method include:

•	 The approach may lead to double taxation in case there is no access to 
competent authorities to negotiate relief of double taxation;

•	 The method requires clear classifications and accounting conformity 
with respect to the allocation of expenses between COGS and 
operating expenses;

•	 It is unavoidable that some Brazilian enterprises will be taxed at 
(higher or lower) profit margins not compatible with their profitability. 
This is because the fixed margin method applies regardless of the 
cost structures of taxpayers. For example, otherwise economically 
identical taxpayers with large COGS relative to operating costs will 
face higher tax burdens than taxpayers with low COGS relative to 
operating costs.”370

Unlike Brazil’s tax treaty policy, where the country’s positions resulted in 
broader taxing powers to tax income earned in its territory – there being, therefore, 
an international motivation, in the sense that this is due to the international 
distribution of tax revenues – in transfer pricing rules there is a difference. 

Indeed, the most relevant justification for Brazil’s transfer pricing methods 
seems to be to secure simplicity, practicability, and predictability regarding the 
application of the rules for both taxpayers and tax authorities alike. 

Therefore, although it is evident that there is a misalignment between 
the Brazilian model and certain international standards, it is clear that the 
country’s position is based on domestic reasons related to the application of its 
legislation – and not to the attempt to enlarge Brazil’s taxing rights.

370 Marcos Aurélio Pereira Valadão, “Brazil Country Practices”, United Nations, United Nations Practical 
Manual on Transfer Pricing for Developing Countries (New York: United Nations, 2013) p. 371.



165

Brazil’s International Tax Policy

2.2. Brazil’s International Tax Policy and Brazil’s Rules on the 
Taxation of Profits Earned by Controlled Foreign Companies

2.2.1. General Comments 

As previously mentioned – in Item 1.4.3.1 – Brazil’s first rules about the 
taxation of profits earned by controlled foreign companies (CFCs), which are 
controlled by legal entities domiciled in the country, were enacted in 1995 and 
became effective in 1996. Law No. 9,249 of 1995 established such rules.371

This was Brazil’s first attempt at designing CFC legislation: comprising 
rules of automatic taxation of profits earned by foreign companies controlled 
by Brazilian entities.372 However, since this first attempt, a clear feature of the 
country’s policy has become clear: the application of the automatic taxation 
rule to any and all profits earned by controlled companies abroad. This holds 
regardless of any specific characteristics as such the location of the CFC in a 
low-tax-jurisdiction or the type of income earned by the CFC (active or passive). 

When Brazil’s Minister of the Treasury, Pedro Malan, sent the draft that 
later became Law No. 9,249 of 1995 to Congress, he stated the following.

“13. Rules regarding the taxation of profits earned outside the country 
are established in articles 24 through 27. The Draft includes only profits 
and allows the offset of the income tax levied on such profits outside 
Brazil. It also establishes the obligation of income tax calculation in 
accordance with the actual profits method.

371 Brazilian rules, currently provided for in Law No. 12,973/2014, also apply to profits earned by affiliates 
of Brazilian companies abroad. However, as we shall see, the deviation of the Brazilian standard 
compared to what is adopted abroad is more relevant in relation to controlled companies’ profits than 
those of affiliates. Therefore, in this thesis we will give special attention to those cases.

372 Luís Eduardo Schoueri reported that an earlier attempt had been made to introduce universality as 
a taxation rule for corporate income through the enactment of Decree-Law No. 2,397/87 (article 7). 
However, taxation on a universal basis was removed shortly thereafter by Article 15 of Decree-Law 
No. 2,429/88. See: Luis Eduardo Schoueri, “Tributação dos Internacional Auferidos por Controladas 
e Coligadas no Exterior: um Novo Capítulo no Direito Tributário Internacional do Brasil?”, Valdir 
de Oliveira Rocha (ed.), Imposto de Renda: Aspectos Fundamentais (São Paulo: Dialética, 1996) pp. 
140-141. Also see: André Martins de Andrade, A Tributação Universal da Renda Empresarial (Belo 
Horizonte: Editora Fórum, 2008) pp. 197-198.
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“14. With the taxation of income earned outside of the country Brazil 
adopts a measure to fight avoidance and tax planning. The current 
system – which is territorially based – allows companies to shift profits 
to branches and subsidiaries located in ‘tax havens’. Moreover, this 
rule attempts to equalize the taxation of individuals and legal entities 
since income earned by the former outside of Brazil is already subject to 
income taxation under current legislation.”

It is instructive that this justification for the draft bill makes reference to 
the control of tax planning and the use of tax havens, while the proposed rule 
itself made no reference to these features – taxing both tax planning structures 
and productive businesses located in regular taxing countries alike. 

Therefore, it seems that the motivation to create the rule was, at least in 
concept, aligned with international positions – which generally have a specific 
anti-tax avoidance rule aspect.373 Automatic taxation of CFC profits was seen 
as a way to restrict tax planning and avoidance. However, the final wording of 
Article 25 of Law No. 9,249/1995 – as well as the final wording of Article 74 of 
Provisional Measure No. 2,158-35/2001 and Article 77 of Law No. 12,973/2014 
– distanced itself from this logic by providing more comprehensive taxation 
than found in countries that normally have this type of rule in their legislation.

This study is not the place for a detailed examination of the Brazilian rules 
on taxation of profits earned by controlled companies abroad, currently provided 
for in articles 76 to 92 of Law No. 12,973/2014. We have done this analysis 
previously.374 Nevertheless, even if we do not wish to review these rules in detail, 
it is worth, for our limited purposes, to present a summary of the characteristics of 
Brazilian CFC rules in addition to the comments presented in Item 1.4.3.1.

•	 The profits earned by directly or indirectly controlled companies of 
Brazilian entities must be individually added to the IRPJ and CSLL 
calculation.375 Thus, if a Brazilian company controls a German 
company, which in turn controls a French company, the profits earned 

373 See: Heleno Taveira Tôrres, “Tributação de Controladas e Coligadas no Exterior e seus Desafios 
Concretos”, Heleno Taveira Tôrres (ed.), Direito Tributário Internacional Aplicado (São Paulo: Quartier 
Latin, 2012) v. VI, pp. 398-399.

374 Sergio André Rocha, Tributação de Lucros Auferidos por Controladas e Coligadas no Exterior, 2nd Ed. 
(São Paulo: Quartier Latin, 2016) pp. 129-239.

375 Article 77 of Law No. 12,973/2014.
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by both the German company and the French company will be added 
in the calculation of the aforementioned taxes on an individual basis.

•	 Until 2022, the Brazilian company can consolidate the results of all 
its directly or indirectly controlled companies abroad.376 However, 
such consolidation will not be possible in the following cases.

 o The controlled company is located in a country with whi-
ch Brazil has not signed a treaty or an act with a specific 
clause on exchange of information for tax purposes. If this 
condition is not met, consolidation will be possible if the 
foreign company’s accounting records with the supporting 
documentation is made available in Brazil.

 o The controlled company is located in a tax haven.

 o The controlled company is controlled, directly or indirectly, 
by a legal entity subject to the tax treatment mentioned in 
the previous item.

 o The controlled company has its own active income of less 
than 80% (eighty percent).

Discussions that preceded enactment of Law No. 12,973 marked the first 
time that there was a profound debate in Brazil – before the rules were actually 
enacted – of the economic and tax policy aspects related to it.

Overall, Law No. 12,973 faced fierce resistance from Brazilian 
multinationals. The main argument against the new regulations was that they 
were prejudicial to their competitiveness in the international market.

It was argued that, although other countries use CFC rules as anti-
avoidance measures, Brazil adopted them as a general rule of taxation,377 which 
would have negative impacts on Brazilian companies.

376 Article 78 of Law No. 12,973/2014.

377 See: Paulo Rosenblatt, “Transparência Fiscal Internacional no Brasil: Uma Interpretação Antielisiva”, 
Alexandre Luiz Moraes do Rêgo Monteiro, et. al. (eds.), Tributação, Comércio e Solução de Controvérsias 
Internacionais (São Paulo: Quartier Latin, 2011) pp. 99-101.
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On the other hand, Brazil’s Tax Office argued that it could not relinquish 
taxes levied on profits earned by controlled foreign companies. Underlying 
Brazil’s position was a capital export neutrality argument that Brazilian 
companies investing outside of Brazil should bear the same tax burden as 
companies investing inside the country. Another point usually made by 
Brazilian authorities to support the country’s rules is that, in practice, since 
the law authorizes the use of the foreign tax credit,378 and that, in most cases, 
taxpayers are entitled to a 9% deemed CSLL credit, 379 Brazil’s taxation would 
only be levied in those cases where the foreign controlled company is located 
in a low-taxing jurisdiction. 

2.2.2. Tax Policy Analysis

In retrospective, it seems that when Brazil first enacted its CFC rules, it 
really was aiming at restricting aggressive tax planning involving tax havens. 
It did not seem that Brazil’s goal was to end up with the most extensive CFC 
taxation regime in the world.

Experience shows that once countries are allocated taxing powers, they are 
very hard to revoke. The history of income tax itself confirms this fact. Initially 
created as an extraordinary war tax in England, to finance the war against 
Napoleon, it soon became permanent and later spread throughout the world.380

Therefore, once Brazil realized the reach of its CFC rules, the country’s 
tax authorities started defending them. Notwithstanding this, such defense has 
been based more on budgetary reasons than pure tax policy reasoning.

In fact, today Brazil has a CFC regime equal to none in the world.381 And, 
considering the discussions that took place during the legislative process that 

378 Article 87 of Law No. 12,973 of 2014.

379 Article 87, Paragraph 10, of Law No. 12,973 of 2014.

380 See: Charles Adams, For Good and Evil: The Impact of Taxes in the Course of Civilization (New York: 
Madison Books, 1993) pp. 343-351.

381 See: Marcus Lívio Gomes, Renata Ribeiro Kingston & Renata Cunha Santos Pinheiro, “O Regime de 
Transparência Fiscal Instituído pela Lei n° 12.973/2014 e o Action Plan n. 3 do Projeto BEPS da OCDE”, 
Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de 
Janeiro: Lumen Juris, 2016) v. 1, p. 198; André Mendes Moreira & Fernando Daniel de Moura Fonseca, 
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resulted in Law No. 12,973 of 2014, clearly the country has no intention of 
changing its rules and make them closer those rules adopted by developed or 
developing countries.

Even though this is a situation in which Brazil’s international tax regime 
is clearly different from international standards, there is one main reason that 
makes it distinct from other areas already analyzed in this study. This is the fact 
that Brazil’s position regarding CFC taxation has only domestic issues as reference. 

Indeed, the immediate consequence of Brazil’s position is the impact on 
the international competitiveness of Brazilian multinationals due to Brazilian 
taxes levied on profits earned abroad.

It is also interesting to note that, because of these exclusively domestic 
effects, the specificity of the Brazilian rules in this case did not attract 
international attention, unlike the Brazilian treaty policy and even the domestic 
transfer pricing rules.

In fact, there is no sign that any other country – whether or not it has a 
tax agreement with Brazil – or even any international organization (be it the 
OECD or the UN) has ever protested against Brazil’s taxation system on profits 
earned by controlled companies abroad.

2.3. Answers to Research Questions

Regarding these two subject areas – transfer pricing and CFC rules –our 
purpose was to investigate:

•	 Whether there are specific justifications for Brazil’s position in each area

“A Tributação dos Lucros Auferidos no Exterior sob a Perspectiva Brasileira. Uma Análise Crítica da 
Doutrina e da Jurisprudência”, Sergio André Rocha & Heleno Tôrres (eds.), Direito Tributário Internacional: 
Homenagem ao Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) pp. 93-97; Fernando Tonani 
& Bruna Marrara, “Tributação dos Lucros de Controladas no Exterior — A Abordagem da OCDE no 
Âmbito do BEPS e as Regras Brasileiras de Tributação em Bases Universais — Uma Análise Critica à Lei 
n° 12.973/2014”, Sergio André Rocha & Heleno Tôrres (eds.), Direito Tributário Internacional: Homenagem 
ao Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) pp. 169-171; Luís Eduardo Schoueri, “Imposto 
de Renda e os Lucros Auferidos no Exterior”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais do 
Direito Tributário: 7º Volume (São Paulo: Dialética, 2003) pp. 306-313.
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•	 Whether the justification is the same for both

•	 Whether Brazil has gained anything from having unique systems that 
differ from all others found in other countries

•	 Whether the country is expected to align, in both areas, with 
international standards.

2.3.1. Justification of Brazil’s Policy Positions Regarding 
Transfer Pricing and CFC Taxation

A review of Brazil’s tax policy in transfer pricing and CFC taxation 
reveals that they share a common origin: both were inspired by the OECD’s 
and its member countries’ experiences. Hence, when Brazil developed its own 
regulations in these areas, it was not seeking to create models completely 
different from those found in other countries.

Brazil was not intentionally trying to be different just for the sake of being 
different, nor was it rebelling against models that had been tested and proved 
satisfactory by other countries. Brazil was only seeking to adapt transfer pricing 
and CFC regulations to its own administrative and collection situations.

With respect to transfer pricing, Brazil was looking for methods that 
would simplify application and facilitate tax authorities’ work. On the other 
hand, regarding CFC rules, the justification of Brazil’s policy is increasing 
collection and guaranteeing capital export neutrality. It intended to establish 
that investments outside of Brazil would be subject to the same tax burden as 
investments within the country. 

In both transfer pricing and CFC taxation, there is a common trend: the 
deviation from OECD’s standards was based purely on Brazil’s domestic tax 
policy considerations. Therefore, Brazil was not pursuing advantages in relation 
to other countries. Its goal was not to enlarge its taxing powers – as has been 
the case elsewhere – with the country’s treaty policy. 

The domestic impetus of Brazil’s policy in these areas is probably the 
reason why there is so little pressure from other countries and the international 
community for Brazil to change its rules.
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Regarding Brazil’s CFC rules, Brazilian companies and tax experts are 
strong critics of the country’s rules because they reduce the competitiveness of 
Brazil’s multinationals. However, if Brazil wishes to tax its multinationals on 
profits earned by controlled foreign companies before such profits are distributed 
to the Brazilian company, this policy has no impact on non-residents.

It could be argued that Brazil’s CFC rules discourage foreign companies from 
having their holdings in the country.382 However, this is still a domestic consequence. 

Brazil’s country-centric policy with respect to transfer pricing is not so 
insulated from international effects. 

Indeed, even though Brazil’s approach to transfer pricing is not focused on 
attracting tax advantages for the country, discrepancies between Brazil’s rules 
and those of other countries impact multinational groups operating there as well 
as Brazilian multinational companies – triggering double taxation in some cases.

Nevertheless, even if Brazil’s sometimes awkward transfer pricing rules 
impact multinationals, those impacts are, in fact, a consequence of the 
multinationals’ decision to operate in Brazil. Therefore, one can argue fairly 
that the country’s transfer pricing policy has mainly domestic impacts, which 
would therefore not justify international pressure against it.

382 This aspect was pointed out by Marciano Seabra de Godoi who, commenting on a passage by Roberto 
Duque Estrada, stated that: “On one point we are in agreement with the author: the new law will not 
encourage foreign multinational groups to make Brazil a ‘coordination hub of regional investments, for 
the attribution to the Brazilian subsidiaries of multinational companies of the functions of controlling 
holding of corporate interests in Latin American countries.” However, in Godoi’s view, “Brazil does 
not need this condition as a preferential hub for concentration of investments in Latin America   in 
order to achieve the status of ‘regional power’, a condition which, after all, the Brazilian economy has 
reached a long time ago. In accordance with the economic policy inherent to the novel legislation, the 
country needs production investments and international capital the most, relative to the real side of the 
economy, that improve the country’s infrastructure and technological maturity.” Marciano Seabra de 
Godoi, “A Nova Legislação sobre Tributação de Lucros Auferidos no Exterior (Lei 12.973/2014) como 
Resultado do Diálogo Institucional Estabelecido entre o STF e os Poderes Executivo e Legislativo da 
União”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais do Direito Tributario: 18º Volume (São 
Paulo: Dialética, 2014) p. 276. Also see: Nathalia Xavier da Silveira de Mello Brandão, “Projeto BEPS 
e as Implicações nos Planejamentos Fiscais Envolvendo Empresas Brasileiras”, Ana Paula Saunders, 
Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de Tributação 
Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 409-410.



172

Sergio André Rocha

2.3.2. Has Brazil’s Policy in These Areas Proved 
Advantageous for the Country?

It is not easy to define “advantage” in the context of this section. Of course 
Brazil’s Tax Office understands that its positions are more favorable to the 
country. In the case of transfer pricing, the reason is simplicity, while in the area 
of CFC taxation, the goal is a taxation increase and, to a certain extent, equality. 

Whether Brazil’s justifications are actually valid is a matter of much debate. 

For instance, in a Ph.D. thesis focused on Brazil’s transfer pricing methods 
and practicability, Ricardo Marozzi Gregorio argued that Brazil’s transfer 
pricing policy should change its rules. In his words:

“In general, it is possible to state that the Brazilian’s current transfer 
pricing rules are really incompatible with fundamental aspects of the 
international standards. Regarding the compatibility of a specific subject 
of the national legal system with the guidelines established for comparative 
law, Paulo Ayres Barreto rightly warns that we must be cautious when 
importing subjects to the national legal scenario. Reinforcing this 
caution, the author recalls that the OECD recommendations, while 
enjoying a high reputation, are not even binding on their very country 
members. In this sense, it is not necessary to question the fact that a non-
member country, such as Brazil, builds a transfer pricing regime that is 
quite different from the international standards. However, the question 
that the country should answer is whether it is worth renouncing all the 
vast knowledge accumulated after so many years of profound studies on 
the subject within the OECD. [...]”383

Therefore, it is doubtful that Brazil’s unique transfer pricing approach 
is actually beneficial to the country. However, the country’s Tax Office is 
convinced that Brazil’s approach is advantageous for the country and, despite 
being deviant from international standards, Brazil has been successful in 
maintaining its policy on this subject. 

The same discussion is valid with respect to CFC rules. In fact, an analysis 
of these rules has even more relevancy from the viewpoint of economic policy.

383 Ricardo Marozzi Gregorio, Preços de Transferência: Arm’s Length e Praticabilidade (São Paulo: Quartier 
Latin, 2011) p. 413.
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Tax experts and economists generally criticize Brazil’s approach to CFC 
taxation. Economists Bernard Appy, Marcos Ross, and Lorreine Messias wrote 
a convincing article about the downside of such rules. In their view:

“In the case of Brazil, the CFC regime is the base regime itself, since 
all foreign income – regardless if active or passive, originated in tax 
havens or not – is taxed on current basis. In other words, a rule that is an 
exception – which only applies to some categories of income, with anti-
abuse purpose – is the base worldwide taxation rule adopted by Brazil.

“The main consequence of this characteristic of Brazil’s regime is the 
loss of competiveness of Brazilian companies in their global operations. 
This happens for many reasons. 

“Firstly, it is important to point out that Brazil is the only country 
among those we have analyzed384 that taxes profits reinvested abroad. 
This means that every time the subsidiary of a Brazilian company is 
located in a country that taxes income at a lower rate than Brazil’s rate, 
profits of such subsidiary reinvested abroad will be taxed in Brazil at a 
rate equivalent to the difference between the Brazilian rate – 34% – and 
the rate of the country where the investment is located.

“If, for example, the rate of the country of the subsidiary is 25% – such as the 
case of Japan, United Kingdom, and China, then for a gross profit of 100, 
reinvested abroad, the net profit of the Brazilian subsidiary will be 66, 12% 
less than the net profit of 75, which would be obtained by a company of the 
own country, or by subsidiaries of companies resident in other countries.

“The loss of competitiveness of the subsidiary of the Brazilian case is 
obvious in this case. Another common example of how a Brazilian 
company’s competitiveness can be affected is the case in which the 
country where the subsidiary is located grants sector or regional income 
tax relief, or tax relief for companies that meet certain requirements 
such as certain types of investments. 

“In this case, while the domestic companies – and the subsidiaries of 
companies resident in other countries – fully benefit from the benefit 
granted, the profit earned by the subsidiaries of Brazilian companies 
is taxed at 34%. If the benefit is full tax exemption, then the net 
profitability of the Brazilian company’s subsidiary will be 34% lower 
than its competitors’.”385

384 Their research included Australia, Canada, China, France, Japan, the United Kingdom, and the United States.

385 Bernard Appy, Marcos Ross & Lorreine Messias, “Impactos do modelo brasileiro de tributação do 
lucro de subsidiárias estrangeiras sobre a competitividade das empresas brasileiras” (2012) 113 Revista 
Brasileira de Comércio Exterior, p. 23.
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Luís Eduardo Schoueri argues the same position. According to him:

“The gap between the Brazilian rules and international practice is 
enormous. Far from what the Brazilian law does, CFC legislation found 
in virtually all modern legal systems addresses specific situations and 
is related, as a rule, to cases of abuse, whose notorious example is the 
companies located in tax havens.

“The fiscal transparency regime is therefore exceptional and used as an 
instrument to combat tax evasion. Regardless of international standards, 
the Brazilian legislator ignored the fact that not always a subsidiary is located 
in a tax haven. Brazilian CFC legislation, distancing itself from North 
American and European experiences, simply disregarded the possibility 
that a controlled company abroad has legitimate economic purposes. From 
a domestic law perspective, active and productive investments are subject 
to the same treatment given to tax evasion cases and tax havens; what was 
developed for pathological and exceptional cases became the rule.

“By not making any restrictions and extending this treatment to all 
investments, the domestic law ends up exporting Brazilian taxation 
to national investments’ targets. By expanding abroad, the Brazilian 
investments carry the Brazilian tax with it.

“Thus, it can be seen that the current CFC legislation establishes a very broad 
fiscal transparency regime that, in addition to having no parallel in the world, is 
highly harmful to Brazilian investments abroad, jeopardizing the competitiveness 
of Brazilian multinationals in relation to their foreign peers.”386

Authors such as Paulo Ayres Barreto and Caio Augusto Takano argue 
that Brazil has traded short-term tax collection for long-term tax revenues due 
to the negative impact of the country’s CFC rules on Brazilian multinationals.387

Therefore, it is doubtful that Brazil’s CFC rules are actually beneficial 
for the country. Nevertheless, from the tax authorities’ perspective, short-term 
tax collection is enough reason to justify, in terms of economic policy, the 
maintenance of the Brazilian regime.

386 Luís Eduardo Schoueri, “Globalização, investimentos e tributação: desafios da concorrência 
internacional ao sistema tributário brasileiro” (2012) 113 Revista Brasileira de Comércio Exterior, pp. 
113-114. Also see: Alberto Xavier, “A Lei No. 12.973, de 13 de maio de 2014, em Matéria de Lucros 
no Exterior: Objetivos e Características Essenciais”, Valdir de Oliveira Rocha (ed.), Grandes Questões 
Atuais do Direito Tributário: 18º Volume (São Paulo: Dialética, 2014) p. 12.

387 Paulo Ayres Barreto & Caio Augusto Takano, “Tributação do Resultado de Coligadas e Controladas 
no Exterior em Face da Lei No. 12.973/2014”, Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais 
do Direito Tributário: 18º Volume (São Paulo: Dialética, 2014) p. 363.
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2.3.3. Are Changes Expected in the Near Future?

International tax policy changes are usually a consequence of independent 
domestic decisions (whether influenced or not by external factors) – for 
example, when Brazil decided to adopt taxation on a universal basis for income 
and profits earned by legal entities with the enactment of Law No. 9,249/1995 
– or of international pressures. 

In the first case, a country reorients its international tax policy with its own 
interests as main driver. Sometimes, such changes might consider what other 
countries are doing or even be inspired by actions of other countries. Regardless, 
this type of policy reorientation derives solely from a decision of the country itself.

In the second case, the policy reorientation is a consequence of pressures 
from other countries and international institutions. 

One example of this second case is the recent pursuit of tax transparency 
(a topic which will be analyzed in the next chapter). Given the international 
relevance of this area, it has not been left to the discretion of each country.

Considering the two different sources of international tax policy changes – 
internal and external – there is no indication that Brazil will change its unique 
transfer pricing and CFC rules.

Therefore, relevant policy changes in these areas are not expected, since 
they would have to be the result of international pressure. Keeping in mind 
the nature of CFC rules and their effects, it seems unlikely that any significant 
external pressure should be expected. On the other hand, in the area of transfer 
pricing, even though some small degree of adaptation to BEPS’ outcomes is 
expected – we will revisit this topic later – it does not seem that any fundamental 
change to Brazil’s rules will result. 
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3. The Influence of the OECD and its 
Global Forum on Tax Transparency 

and the Exchange of Tax Information 
on Brazil’s International Tax Policy 

The development of proper channels for exchanging information between 
countries’ tax authorities is one of the most relevant topics today in international 
taxation. It is not a new subject – discussions regarding tax transparency have 
gained in importance since 2001 due to the War on Terror. However, the subject 
has become even more relevant since 2008, when the financial and economic 
crisis struck. It is also one of the key points of the OECD/G-20’s BEPS Project.388

These two events have given rise to a battle against tax havens and 
corporate and bank secrecy around the world. This fight against abusive secrecy 
has put the exchange of tax information in the spotlight as one of the best ways 
of applying international standards for tax transparency. 

In addition to the challenges that globalization, the digital economy, 
and harmful tax competition pose to tax administrations,389 it cannot be 
overlooked that in a scenario where countries tax the universal income of 
their residents (but have monitoring capacity limited to their territory),390 the 
exchange of information becomes an essential element for tax administration 
in contemporary states.391

388 See: Sergio André Rocha, Troca Internacional de Informações Para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 26-27.

389 See: José Manuel Calderon Carrero, Intercambio de Información y Fraude Fiscal Internacional (Madrid: 
Ediciones Estudios Financieros) pp. 25-29.

390 As observed by Tonny Schenk-Geers: “The world has become a global village, in which the economies 
of the states become more closely intertwined. Parts of the world income or profits of taxpayers will 
increasingly find their origin in states other than their state of residence or will be strongly influenced 
by facts and circumstances abroad”. TonnySchenk-Geers, International Exchange of Information and 
the Protection of Taxpayers (The Netherlands: Kluwer, 2009) p. 1.

391 See: Sergio André Rocha, Troca Internacional de Informações Para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 77-82.
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As mentioned by María Esther Sánchez López, the OECD has long been 
playing a very important role in the development of international standards 
for transparency.392 Currently, most of the international rules covering the 
exchange of tax information are incorporated in double taxation conventions 
that follow the OECD Model. As has been pointed out previously, there is 
a convergence of the UN Model toward the OECD Model in this area.393 
Moreover, the OECD/Council of Europe’s Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters394 is rapidly becoming the new global 
basis for the exchange of information for tax purposes.395

Furthermore, the Global Forum on Transparency and Exchange of 
Information for Tax Purposes (herein referred to as “the Global Forum”) was 
created inside the OECD. It began in the year 2000 as an OECD ad hoc group. 
Today, it involves more than 100 countries that participate in the development 
and application of global standards for tax transparency.396

A Steering Group coordinates the Global Forum’s overall activities. In 
contrast, the so-called Peer Group is specifically responsible for reviewing member 
countries’ legal frameworks and their application. This Group focuses on analyzing 
actual compliance with international standards for exchanging information. 

Peer Group Reviews are performed in two phases. During Phase 1, the 
reviewing group analyzes a country’s legal framework to check whether it 
accommodates the application of standards for information exchange. In Phase 
2, the actual experience in applying this legal framework is evaluated.

392 María Esther Sánchez López, El intercambio de información tributaria entre estados (Barcelona: Bosch, 2011) 
p. 9. Also see: Deborah, “The Legal Relevance of the OECD Standard”, Oliver-Christoph Günther & 
Nicole Tüchler (eds.), Exchange of Information for Tax Purposes (Wien: Linde, 2013) pp. 53-72.

393 See: Wankko Ngantung, “Tax Treaties and Developing Countries”, Rafaelle Petruzz & Karoline Spies 
(eds.), Tax Policy Challenges in the 21st Century (Wien: Linde, 2014) p. 545.

394 On this multilateral convention, see: Tulio Rosembuj, Intercambio Internacional de Información 
Tributaria (Barcelona: Edicions Universitat de Barcelona, 2004) pp. 38-40.

395 See: Sergio André Rocha, Troca Internacional de Informações Para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 113-119.

396 On the role of the Global Forum and its relevance in developing the pattern of fiscal transparency, 
see: Romy Afandi, “The Role of the Global Forum on Transparency and Exchange of Information for 
Tax Purposes”, Oliver-Christoph Günther & Nicole Tüchler (eds.), Exchange of Information for Tax 
Purposes (Wien: Linde, 2013) pp. 35-51.
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Brazil is a member of both the Steering Group and the Peer Group of the 
Global Forum. In the Progress Report on the Jurisdictions Surveyed by the OECD 
Global Forum in Implementing the Internationally Agreed Tax Standard (issued on 
June 3, 2010), Brazil was listed as a nation that has substantially implemented 
these standards for the exchange of tax information.

In previous chapters, we have documented that Brazil’s international tax 
policy tends to deviate from OECD standards and gets closer to the UN Model, 
especially with regard to distributive rules. Additionally, important areas such 
as transfer pricing blatantly disregard international practices.

In this section, the first question to be answered is whether there are any 
differences between international standards and Brazil’s position regarding tax 
transparency and the international exchange of tax-related information.

Secondly, it is well known that the OECD (directly and through its Global 
Forum) is leading worldwide efforts in the area of tax transparency. Thus, it is 
fair to ask whether Brazil follows international standards and, if so, is this due 
to Brazil’s own interests or to international pressure.

3.1. Alignment Between Brazil’s International Tax Policy 
and the OECD’s International Tax Transparency Standards 

In addition to being an active member of the Global Forum, Brazil is a 
member of the G-20, which has also actively participated in the movement 
towards international tax transparency. 

Therefore, transparency is markedly different from other aspects of 
Brazil’s international tax policy. As a member of the Global Forum, Brazil is 
closely aligned to the so-called international standards for transparency and 
the exchange of information. 

The Global Forum has already conducted Brazil’s Phase 1 and 2 
Reviews, which we comment on below. This analysis will confirm that, in the 
international tax transparency area, Brazil’s position is gradually becoming 
more aligned with the so-called “International Fiscal Regime”, dictated by the 
OECD and by the Global Forum itself.
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3.2. The Global Forum’s Phase 1 Review of Brazil

In 2009, Brazil joined the OECD Global Forum on Transparency and 
Exchange of Information for Tax Purposes. Created in 2000 as an OECD ad 
hoc group, the Global Forum now has more than 100 countries and has worked 
hard to develop and implement global fiscal transparency standards. 

The Forum has its future activities coordinated by a Steering Group, while 
a Peer Group is responsible for performing reviews of the country members’ 
legal systems, seeking to verify their suitability with international standards for 
the exchange of information. Brazil is a member of both groups. 

The reviews carried out by the Peer Group are developed in two phases. In 
Phase 1, the country’s legal system is examined to determine whether it facilitates 
the exchange of tax information. In Phase 2, the practical implementation of 
such rules is reviewed.

In 2011, Brazil had its Phase 1 Review, and the corresponding report was 
issued in 2012. 

The Review’s purpose was to identify whether or not Brazil’s legal 
framework allows the exchange of information with other countries. Brazil’s 
review focused primarily on the following topics: (a) availability of information, 
(b) access to information, and (c) laws, treaty rules, and regulations regarding 
the exchange of information.

The overall conclusion from the Peer Group’s Phase 1 Review was positive. 
According to the Review’s final report, Brazil does have a legal framework that 
allows its tax authorities to access information on taxpayers and transactions, 
including cases in which a bank or other financial institution holds the 
information, so that Brazil would be able to respond to requests for information 
from other countries.397

With respect to the availability of the information, the Review’s only 
concern was whether the attorney-client privilege could undermine the exchange 
of information in a specific situation.398 Considering Brazil’s experiences, it is 

397 OECD, Brazil: Peer Review Reports, Phase 1, Legal and Regulatory Framework (Paris: OECD, 2012) p. 7.

398 OECD, Brazil: Peer Review Reports, Phase 1, Legal and Regulatory Framework (Paris: OECD, 2012) p. 76. On 
this topic, see: Kristal Heine Schneeweis, “BEPS: Desafios Nacionais na Adoção dos Padrões Internacionais 
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hard to imagine that the country would weaken the attorney-client privilege 
since it could be considered a constitutional right derived from the right to a 
defense by a lawyer. Moreover, given how Brazilian tax authorities manage tax 
information, it is unlikely in most cases that a lawyer would have information 
that the authorities did not.

Another comment from the report was that Brazil’s obligation to notify 
the taxpayer before authorities are able to access banking information could 
jeopardize the exchange of information in an actual case.399 Serious debates 
continue in Brazil concerning the constitutionality of tax authorities accessing 
banking information without a court order. Therefore, it is unlikely that there is 
room for further reduction in taxpayers’ rights in an already controversial area.

Other pertinent topics were debated in the Peer Group’s report. As 
previously mentioned, the obligation to exchange information about tax matters 
is provided for in thirty of Brazil’s tax treaties. However, since these treaties 
were signed at different times, their wording is not always consistent, and they 
do not follow the OECD’s current standard. Therefore, the report pointed out 
that Brazil should engage in negotiations with its treaty partners to review and 
amend its treaties so that these standards are uniformly followed.400

Another concern raised by the Peer Group was related to delays in the 
approval of international treaties by the Brazilian Congress. As noted during 
the review, it usually takes several years for Brazil’s Congress to approve a 
signed treaty and thereby enable it to enter into force.401 In this case, there is 
no questioning the concern raised in the review of the Brazilian legal system.

de Transparência Fiscal e Troca de Informações”, Marcos Livio Gomes & Luis Eduardo Schoueri (eds.), A 
Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. I, p. 342.

399 OECD, Brazil: Peer Review Reports, Phase 1, Legal and Regulatory Framework (Paris: OECD, 2012) p. 59.

400 OECD, Brazil: Peer Review Reports, Phase 1, Legal and Regulatory Framework (Paris: OECD, 2012) p. 61.

401 OECD, Brazil: Peer Review Reports, Phase 1, Legal and Regulatory Framework (Paris: OECD, 2012) p. 82.
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3.3. The Global Forum’s Phase 2 Review of Brazil

On July 31, 2013, the Global Forum released Brazil’s Phase 2 Peer Group 
Review. Since Brazil’s Tax Office does not make public any information 
regarding the exchange of information, this report is the best source about the 
country’s practices in this area.402

According to this report, during the three-year-period under review 
(2009 to 2011) Brazil received 89 requests for information. Of these, 18 were 
answered within a 90-day period, 23 in 91 to 180 days, 20 in 181 days to a year, 
13 were answered in over a year, and 15 requests remained to be answered.403 
In the same period, Brazil requested information seven times, from four 
different countries.404 Although some of the countries requesting information 
complained about the delay in the response and the lack of updates on the 
request, the opinions of Brazil’s treaty partners about the country’s responses to 
their requests were generally positive.405

One of the report’s highlights was a change in the Tax Office’s internal 
procedures in answering to requests for information. Now, when the competent 
authority does not have the information, it transfers the request directly to 
the regional authority, which is more capable of obtaining information about 
the taxpayer. According to the report, this procedure has been adopted since 
January 2013 and, following its implementation, all requests have been met 
within a shorter period.406

Once again the availability of information was one of the positive points 
highlighted by the report. According to the Global Forum’s Peer Group, 
taxpayers’ information is generally available from Brazilian public authorities 
such as the Tax Office, the Central Bank, Brazil’s SEC (“Comissão de Valores 

402 Regarding this subject, which is based on the transparency principle, it must be acknowledged that 
there are few areas in which the Brazilian Tax Office is shadier than in relation to international 
taxation in general and the exchange of information in particular. Tax authorities simply do not make 
any information available to the public about their practices and procedures in this area.

403 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 2013) p. 9.

404 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 2013) p. 89.

405 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 2013) p. 9.

406 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 2013) pp. 21-22.
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Mobiliários”), and the Board of Trade, whether at the entity itself or at third 
parties, such as financial institutions.407

One of the most sensitive topics about the exchange of information relates 
to accessing information held by banks and other financial institutions. 

During the three years reviewed by the Global Forum, Brazil received ten 
requests for information held by banks. In four cases, tax authorities already 
possessed the information. In the other six, they requested the information from 
the taxpayer.408 The procedure Brazilian authorities have been adopting in these 
cases is: (a) first, to check if they have the information in their system; (b) then, in 
case they do not have the information, to request it from the taxpayer directly; and 
(c) finally, to request the information from a bank or financial institution itself.409

As this report dates from 2013, the reviewing team pointed out that the 
issue of breaching bank secrecy breach was still controversial in Brazil, since 
it was pending final decision by the Federal Supreme Court. Nevertheless, the 
report stressed that countries should not refuse to provide information based on 
their secrecy rules (banking, corporate, or professional).410

 In recent decisions, Brazil’s Federal Supreme Court, in judging Extraordinary 
Appeal No. 601,314 and the Direct Actions of Unconstitutionality, Nos. 2,386-
1, 2,390-0, 2,397-7, 2,859-6, and 4,010-3, stood for the constitutionality of the 
access to taxpayer’s information by the tax authorities. It is interesting to note 
that Justice Edson Fachin, in expressing his opinion on Extraordinary Appeal 
No. 601.314, made clear reference to the international context, bringing the 
Global Forum and the OECD/G-20 BEPS Project’s work on transparency into 
his decision. Note the following excerpt:

“On the other hand, it is emphasized that collective self-government 
related to banking secrecy is not restricted to the limits of Brazilian 

407 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 
2013) p. 23. 

408 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 
2013) p. 66.

409 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 
2013) p. 67.

410 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 
2013) p. 76.



184

Sergio André Rocha

territoriality, since it is a question of a cross-constitutional nature, and 
it demands multiple levels of legal treatment. Here, we refer to a new 
taxation paradigm that the renowned USP professor Heleno Taveira 
Tôrres named “Global Tax”.

“In this regard, it is noteworthy that the G-20, together with the OECD, 
set up a Global Forum in April 2009 to end the “era of banking secrecy”.

“Since then, the Brazilian Republic has signed several international 
tax treaties aimed at the automatic or on-demand exchange of tax 
information among more than one hundred signatory countries, notably 
the “Multilateral Convention on Mutual Assistance in Tax Matters,” 
and the “Automatic Exchange of Financial Information in Tax Matters”.

“In addition, Brazil joined the OECD “Base Erosion and Profit Shifting” 
Program, in order to avoid the harmful effects of so-called fiscal competition 
between sovereign states, especially with regard to ‘tax havens’. Recently, 
the country has also canceled its membership in the Foreign Account Tax 
Compliance Act (FACTA), which will allow the US to send the Brazilian 
Government information regarding bank accounts and assets of Brazilian 
persons available in the US financial system.

“At the empirical level, there are serious criticisms of Brazil’s tax 
legislation regarding fiscal transparency. For example, in the second 
half of 2015, Transparency International, a global non-governmental 
organization, released a study in which the low compliance of the 
Brazilian legal framework to the principles of transparency agreed to at 
the G-20 meeting, in Sydney, at the end of 2014, was analyzed. It was 
concluded that “The country does not yet have an adequate definition 
of beneficial owner or mechanisms to ensure that competent authorities 
are able to identify the effective owner of domestic and international 
legal entities operating in Brazil.”

“In sum, at the international level, Brazil has repeatedly taken 
sovereign decisions in order to be aligned with global efforts to prevent 
international tax fraud, tax evasion, money laundering, and tax havens 
by improving fiscal transparency in relation to legal entities and 
commercial arrangements.”

Another relevant point found in the report is that it is once again possible 
to notice some preference for the effectiveness of the exchange of information 
over maintaining the taxpayer’s rights to notification and participation.
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The review of Brazil’s practices also analyzed the country’s treaties. The 
Global Forum pointed out that changes should be made to some treaties so that 
they comply with the OECD’s standards. In all cases, Brazil’s tax authorities’ 
reaction was to confirm that the country has already engaged in negotiations 
to make the necessary adjustments to each treaty.411 Once again, the review 
criticized the excessive amount of time it takes for the Brazilian Congress to 
approve the treaties signed by the country.412

3.4. Brazil’s and the OECD’s Standards for Transparency 
and the Exchange of Tax Information

The analysis of Brazil’s Tax Office positions during the Global Forum’s 
Phase 1 and 2 Reviews makes clear the country’s intention to align its tax 
policy in this area with international standards. Such intention emerges 
when Brazil states that it is focusing on re-negotiating all treaties that require 
amendments to meet the OECD/Global Forum standards. Already, the country 
has re-negotiated its treaties with India and Norway.

In addition, in 2011 Brazil signed the Multilateral Convention on Mutual 
Assistance in Tax Matters, which was approved by Legislative Decree No. 
105/2016 and published by Decree No. 8,842/2016, reinforcing the position that 
Brazil is adapting to the standard developed by the OECD. More recently, in 
October 2016, Brazil signed the Multilateral Competent Authority Agreement 
for Common Reporting Standard (MCAA - CRS).

Hence, it is evident that the country aims to follow the OECD’s standards 
for transparency and the exchange of tax information. In fact, Brazil’s alignment 
with such standards was declared in the Global Forum’s 2009 meeting in 
México City. On that occasion, Brazil withdrew its reservations to Article 26 
of the OECD Model Convention, thereby signaling the country’s intention to 
adopt the OECD’s standards in this area.413

411 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 2013) p. 87.

412 OECD, Brazil: Peer Review Reports, Phase 2, Implementation of the Standard in Practice (Paris: OECD, 2013) p. 100.

413 See: Marcos Aurélio Pereira Valadão, “Troca de Informações com base em Tratados Internacionais: 
Uma Necessidade e uma Tendência Irreversível” (2009) 4 (2) Revista de Direito Internacional 
Econômico e Tributário, p. 270.
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Since Brazil seems to be aligned with OECD’s standards with respect to 
tax transparency and the exchange of tax information, then the next relevant 
question would be why Brazil’s position regarding this issue is different from the 
country’s stance with respect to other issues. 

3.4.1. Reasons for Brazil’s Acceptance  
of the OECD’s Standards for Transparency  
and the Exchange of Tax Information

There are two main explanations for Brazil’s more compliant position 
with respect to transparency, while it follows an essentially domestic standard 
in all other areas.

First, unlike distributive rules in tax treaties (where there is a clear 
opposition between the positions of developed and developing countries) or 
even transfer pricing and CFC rules (in which Brazil has clear administrative 
and tax collection interests), in the area of tax transparency, in principle, most 
countries are on the same side.

Indeed, tax transparency allows countries to expand the reach of their 
own tax administrations. In a world where taxation is levied on a worldwide 
basis and tax administration is territorial, tax transparency and mutual tax 
assistance have become paramount for countries in obtaining sufficient 
information about the transactions of residents outside of own borders.414

Truly, transparency and the exchange of information are tax collection 
oriented. Therefore, except for the additional administrative burden from the 
obligation to provide information, there is no downside for Brazil in aligning 
with international standards. This might be the main reason why in this area 
Brazil is not pursuing an independent and self-oriented position. 

The relevance of the exchange of information for tax purposes for Brazil 
was recently evident with the publication of the Special Regime for Foreign-
Currency Exchange and Tax Regularity (“RERCT”), established by Law No. 

414 See: Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) p. 80.
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13,254/2016.415 Its purpose was the “voluntary declaration of resources, assets, 
or rights of lawful origin, undeclared or declared with omission or inaccuracy in 
relation to essential data, remitted or kept abroad, or repatriated by residents or 
domiciled in the country, according to exchange or tax legislation” (Article 1).416

The enactment and implementation of the RERCT was largely linked to 
fiscal transparency and exchange of information, which allowed Brazilian tax 
authorities to signal to taxpayers that, in a short period of time, they would 
have access to information regarding events in other countries.

A second reason for Brazil’s adherence to international standards for tax 
transparency is perhaps the greater legitimacy of the Global Forum compared 
to the OECD itself.

The OECD is not viewed as an independent international independent 
body responsible for the development of international taxation. Rather, it is a 
space created with the specific purpose of protecting the economic interests of its 
member countries, so that its legitimacy to present global solutions that are equally 
applicable to both developed and developing countries is somewhat questionable.417

In this context, it is not surprising that often Brazil prefers adopting 
independent positions from the OECD regarding international tax matters. 
However, such differences essentially disappear – or are significantly reduced – 
when one considers the format of the Global Forum. 

Indeed, one of the Global Forum’s main characteristics is its more 
democratic format. The fact that the Global Forum includes more non-OECD 
members than OECD members is clearly a source of legitimacy for its positions. 

415 RERCT was reopened by Law No. 13,428 of 2017, which was regulated by Normative Instruction No. 
1,704 of 2017.

416 On the relationship between RERCT and the exchange of information for tax purposes among states, 
see: Heleno Taveira Tôrres, “Programa de Regularização de Ativos Lícitos no Exterior e Direitos 
à Proteção da Propriedade Privada”, Aldo Paula Junior, Eduardo Perez Salusse & Heloisa Estellita 
(eds.), Regime Especial do Regularização Cambial e Tributária (RERCT): Aspectos Práticos (São Paulo: 
Noeses, 2016) pp. 13-17; Nara Cristina Takeda Taga, “O cenário internacional de troca de informações 
tributárias e a importância da instituição do RERCT no Brasil”, Aldo Paula Junior, Eduardo Perez 
Salusse & Heloisa Estellita (eds.), Regime Especial de Regularização. Cambial e Tributária (RERCT): 
Aspectos Práticos (São Paulo: Noeses, 2016) pp. 381- 393.

417 Sergio André Rocha, Interpretation of Double Tax Conventions: General Theory and Brazilian Perspective 
(The Netherlands: Kluwer, 2009) pp. 189-190.
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As previously mentioned, Brazil participates in both the Global Forum’s 
Steering Group and Peer Review Group. Thus, it is possible that the country’s 
greater adherence in this area is a consequence of this participation, which is 
undoubtedly an element of legitimacy.418

3.4.2. International Pressure and Brazil’s Alignment

We have noted earlier that sometimes a country’s international tax policy 
is shaped by external pressures. We have also pointed out that in the case of 
transparency and the exchange of information, no harm can come, at first, to 
the country by aligning with international standards. Quite to the contrary.

In any case, it should be mentioned that in the present situation, 
international pressure on Brazil has proved to be successful.

Moreover, to be considered a jurisdiction that meets the criterion for being 
compliant with international transparency standards, Brazil withdrew its long-
standing reservation against Article 26 (5) of the OECD Model Convention.419

It was also pressure from the United States that led to the conclusion of the 
Brazil-United States Tax Information Exchange Agreement.420 This happened 
in only a few months’ time, after years of strong opposition in Brazil’s Congress 
for constitutional reasons.421 The treaty was the starting point of FATCA’s422 

418 Cf. Sergio André Rocha, Processo Administrativo Fiscal: Controle Administrativo do Lançamento 
Tributário, 4th Ed. (Rio de Janeiro: Lumen Juris, 2010) pp. 14-19.

419 Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier Latin, 2015) p. 32. 

420 Decree No. 8,003/2013.

421 Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier Latin, 
2015) pp. 135-138.

422 As Heleno Taveira Tôrres explains, “The American FATCA is a sophisticated tax control system that 
requires the provision of information, to be provided by financial institutions, of the bank accounts of 
national account owners or residents of the other signatory country, for the purpose of spontaneous 
exchange, automatic or on-demand. Financial institutions, domestic or foreign, that do not cooperate 
or fail to comply with the rules for providing correct information shall be charged at 30% of the full 
amount of any financial transactions carried out in the US.” Heleno Taveira Tôrres, “Programa de 
Regularização de Ativos Lícitos no Exterior e Direitos à Proteção da Propriedade Privada”, Aldo Paula 
Junior, Eduardo Perez Salusse & Heloisa Estellita (eds.), Regime Especial de Regularização Cambiam e 
Tributária (RERCT): Aspectos Práticos (São Paulo: Noeses, 2016) p. 14.
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implementation package,423 which was also subject to considerable pressure – 
not only from the United States, but also from Brazilian banks, who feared 
withholding taxes from that country.

The history of Brazil’s approval of the OECD/Council of Europe Multilateral 
Convention on Mutual Administrative Assistance in Tax Matters is not very 
different.424 This treaty was signed at a G-20 meeting in 2011 and was subject 
to great international pressure to be approved due to its relevance regarding the 
implementation of the recommendations set forth in the OECD/G-20’s BEPS Project. 
More recently, as part of the automatic exchange of information implementation, 
in the context of this treaty, Brazil signed the Multilateral Competent Authority 
Agreement for Common Reporting Standard (MCAA - CRS).

These facts raise the question of what is so different about transparency 
that other countries have bothered to pressure countries like Brazil to adhere to 
international standards, while in other areas the country’s self-centered policies 
have gone uncensored. This question raises another one, which is why, in this 
case, did international pressure influence the Brazilian fiscal policy?

As we pointed out in the Introduction to this dissertation, the challenges 
of taxation in current times cannot be met with unilateral or bilateral actions. 
Transparency is definitely one of those areas where multilateral coordinated 
actions are required. Therefore, it seems that this situation explains why in 
this area Brazil has simply not been allowed to maintain an independent and 
isolated posture. Accordingly, an international pressure – and a concern – was 
perceived, which had not been noticed in other areas.

423 Decree No. 8,506/2015.

424 Decree No. 8,842/2015.
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3.5. Conclusion of this Chapter

In view of the observations in this chapter, it is possible to conclude the 
following.

•	 Transparency and the exchange of information in tax matters is indeed an 
area in which Brazil has adhered to international standards.

•	 Such adherence might be explained by (a) the more democratic 
nature of the Global Forum, and (b) the general interest of Brazil 
regarding this topic, which, at least at first sight, does not limit the 
country’s taxing powers. 

•	 Moreover, in this area it seems that the need for multilateral coordinated 
action pushed other countries and organizations (such as the OECD 
and its Global Forum) to move all countries in general in the direction 
of international transparency standards. 

•	 Nevertheless, although it is true that transparency and the 
exchange of tax information provide us a clear example of where 
Brazil has adhered to international standards – unlike most other 
areas in international taxation – it does not naturally follow that 
this contradicts the country’s international tax policy as a whole. 

•	 Indeed, as seen, there are substantial reasons, in this area, that 
justify Brazil’s alignment with international standards, which do not 
contradict, but rather protect, the country’s domestic tax interests.

The conclusion of this chapter makes the next chapter all the more 
interesting. The BEPS Project includes both discussions about transparency, 
exchange of tax information, and more effective collection instruments to states 
– as well as discussions about appropriate connecting factors for the taxation of 
digital economy activities and the fair sharing of tax revenues. Moreover, BEPS 
deals with issues such as transfer pricing and CFC rules. Therefore, it will be 
instructive to analyze Brazil’s positions in the context of the BEPS Project and 
whether the Project has what it takes to change Brazil’s international tax policy.
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3.5.1 Answers to Research Questions

The research questions proposed for this chapter were as follows. 

•	 What is the difference between transparency and the exchange of tax 
information, and other areas in international taxation policy?

•	 Is Brazil’s alignment with international standards in this area due to 
its own fiscal interests or the consequence of international pressure?

The main difference between fiscal transparency and the other areas 
analyzed in this research is that, in this situation, Brazil’s interests are aligned 
with those from other countries and institutions This also justifies why the 
country’s positions are in line with international practice – the “International 
Tax Regime”. This way, domestic issues that justify, as seen, the adoption of 
singular positions (which deviate themselves from the experience of other 
countries) are not identified here.

Regarding the reasons for the Brazilian alignment, the conclusion of this 
research is that they are both domestic and international in nature. In other 
words, such alignment stems not only from the existence of domestic interests, 
but also from the lack of international pressure in relation to Brazil’s treaty-
making policy or in relation to transfer pricing rules or the taxation of profits 
earned by controlled foreign companies.
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4. BEPS Project’s Impacts on Brazil’s 
International Tax Policy

The OECD/G-20’s BEPS Project is certainly the most relevant development 
in international taxation since the first OECD Model Convention was published in 
1963. Even though BEPS was officially launched in 2013, it was actually the peak 
of several previous initiatives and historical events that paved the way for BEPS.

One of the first events that must be mentioned is the OECD’s 1998 report 
on harmful tax competition,425 which put the fight against tax havens and 
preferential tax regimes at the center of international tax debates.426 According 
to Heleno Taveira Tôrres, “The report’s goal was: (a) to identify and eliminate 
measures that are harmful to international tax competition; (b) to identify 
CPTR [countries with preferential tax regimes] and seek their commitment 
to the principles of transparency and international cooperation; and (c) to 
encourage non-OECD countries to commit in fighting harmful practices”.427

This early work on harmful tax competition also put the principle of 
transparency at the center of the international tax debate. Later, transparency 
became one of the cornerstones of the international tax system.428

However, these first efforts were unsuccessful in the fight against the 
deleterious effects of harmful tax competition and in the promotion of 
international fiscal transparency.429

425 OECD, Harmful Tax Competition: An Emerging Global Issue (Paris: OECD, 1998).

426 See: Carlos Otávio Ferreira de Almeida, Tributação Internacional da Renda: A Competitividade 
Brasileira à Luz das Ordens Tributária e Econômica (São Paulo: Quartier Latin, 2014) pp. 103-121; 
Jacques Malherbe, “Harmful Tax Competition and the Future of Financial Centres in the European 
Union”, Paul Kirchhof, et. al. (eds.), International and Comparative Taxation: Essays in Honour of Klaus 
Vogel (The Netherlands: Kluwer, 2002) pp. 111-114.

427 Heleno Taveira Tôrres, “Operações com Países de Tributação Favorecida — Algumas Reflexões”, 
Valdir de Oliveira Rocha (ed.), Grandes Questões Atuais do Direito Tributário: 13º Volume (São Paulo: 
Dialética, 2009) p. 155.

428 See: Sergio André Rocha, Troca de Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 58-62.

429 See: César García Novoa, “Sobre la Posibilidad de un Tratado Multilateral en el Marco de la Acción 
15 de BEPS”, ILADT, Memorias de las XXVII Jornadas Latinoamericanas de Derecho Tributario 
(ILADT: México, 2015) p. 1020. 
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In 2000, the OECD spun-off the work on transparency and the exchange 
of information to the Global Forum on Transparency and Exchange of 
Information, which developed the Agreement on Exchange of Information 
on Tax Matters.430 The OECD acknowledged the connection between this 
document and the 1998 report on harmful tax competition.

“The Agreement was developed by the OECD Global Forum Working 
Group on Effective Exchange of Information (‘the Working Group’). 
The Working Group consisted of representatives from OECD Member 
countries as well as delegates from Aruba, Bermuda, Bahrain, Cayman 
Islands, Cyprus, Isle of Man, Malta, Mauritius, the Netherlands Antilles, 
the Seychelles and San Marino. 

“The Agreement grew out of the work undertaken by the OECD to 
address harmful tax practices. See the 1998 OECD Report ‘Harmful 
Tax Competition: An Emerging Global Issue’ (the ‘1998 Report’). The 
1998 Report identified “the lack of effective exchange of information” 
as one of the key criteria in determining harmful tax practices. The 
mandate of the Working Group was to develop a legal instrument 
that could be used to establish effective exchange of information. The 
Agreement represents the standard of effective exchange of information 
for the purposes of the OECD’s initiative on harmful tax practices.”431

The September 11, 2001, terrorist attacks in the United States and the 
so-called “War on Terror” that followed reinforced the need for restrictions 
on financial transactions carried out though tax havens and preferential 
tax regimes. The “death” of bank secrecy was officially declared432 when 
transparency was considered as one of the priorities of international taxation.433

However, it was only after the 2008 financial crisis – and the 
impoverishment of developed economies that followed – that the fight against 
harmful tax competition, tax havens, and preferential tax regimes reached a 

430 Ana Paula Dourado, “Article 26. Exchange of Information”, Reimer Ekkehart & Alexander Rust (eds.), 
Klaus Vogel on Double Taxation Conventions, 4th. Ed. (Netherlands: Kluwer, 2015) v. I, pp. 1.864-1.867.

431 OECD, Agreement on Exchange of Information on Tax Matters. Available at http://www.oecd.org/tax/
exchange-of-tax-information/2082215.pdf. Accessed on December 27, 2015.

432 See: Myret Zaki, Le Secret Bancaire est Mort (Lausane: Favre, 2010) p. 31.

433 This author agrees with Pasquale Pistone, who states that without fiscal transparency it would not 
have been possible to have the BEPS Project. Cf. Pasquale Pistone, “General Report”, Michael Lang, 
et. al. (eds.), Trends and Players in Tax Policy (Amsterdam: IBFD, 2016) p. 71.
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new phase.434 Multinationals were singled out as some of the “great malefactors” 
of the 21st century and “aggressive tax planning” became the target of tax 
authorities of every nation.435 Multinationals were judged guilty as charged in 
the court of public opinion, which legitimatized the initiatives conducted by 
the states toward them.436

Notwithstanding, as pointed out by Hugh Ault, Wolfgang Schön, and 
Stephen Shay, “MNE behavior is only one side of the coin. International profit 
shifting and base erosion envisaged by large business enterprises would be 
ineffective without countries offering preferential tax rules, including low/no tax 
regimes for particular taxpayers or income categories and benign provisions on 
profit measurement.”437 Luís Eduardo Schoueri holds the same position, stating 
that “The responsibility of the states themselves cannot be denied, because 
in many cases the taxpayers do nothing else but use alternatives that the tax 
regulations present, either explicitly (a variety of tax incentives), either because 
of flaws and loopholes paradoxically arisen due to the excessive detailing of 
the legislations.”438 This connection between tax planning and state induction 
had already been noticed by Heleno Taveira Tôrres over a decade ago, when he 
stated that, “If there is tax planning, as a taxpayers’ activity by excellence who 
are bound to run a business organization with the least tax repercussion, such 

434 See: Ramon Tomazela Santos, “A Ampliação da Troca de Informações nos Acordos Internacionais 
para Evitar a Dupla Tributação da Renda — entre o Combate à Evasão Fiscal e a Proteção dos 
Direitos dos Contribuintes” (2014) 31 Revista Direito Tributário Atual, p. 117.

435 See: Sergio André Rocha, “Imperial Taxation: The Awkward Protection for States Against the 
Taxpayers in Contemporary International Taxation”, Estudos de Direito Tributário Internacional (Rio 
de Janeiro: Lumen Juris, 2016) pp. 195-201.

436 Cf. Sergio André Rocha, “Countries’ Aggressive Tax Treaty Planning: Brazil’s Case” (2016) 44 (4) 
Intertax, p. 340.

437 Hugh J. Ault, Wolfgang Schön & Stephen E. Shay, “Base Erosion and Profit Shifting: A Roadmap 
for Reform” (2014) 68 (8) Bulletin for International Taxation, p. 276. Also see: Gemma Patón 
Garcia, “Análisis de las Medidas Españolas Alineadas con el Plan de Acción BEPS: Desafíos en 
la Implementación e Incidencia en Latinoamérica”, ILADT, Memorias de las XXVII Jornadas 
Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 186.

438 Luís Eduardo Schoueri, “O Projeto BEPS: Ainda uma Estratégia Militar”, Marcus Livio Gomes & Luís Eduardo 
Schoueri (eds.), A Tributação Internacional na Era Pós-BERS (Rio de Janeiro: Lumen Juris, 2016) v. I, p. 30.
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a plan can only be elaborated, in many cases, because there are ‘tax options’ 
freely granted by States.”439

The BEPS Project was the ultimate response to the tax challenges posed by 
the global reach of multinationals in an environment where digital economy and 
intangibles play an unprecedented role in international trade flows. Beginning 
with its Introduction, the first OECD report on BEPS stated the following.

“There is a growing perception that governments lose substantial 
corporate tax revenue because of planning aimed at shifting profits in 
ways that erode the taxable base to locations where they are subject to a 
more favourable tax treatment. Recent news stories such as Bloomberg’s 
‘The Great Corporate Tax Dodge’, the New York Times’ ‘But Nobody 
Pays That’, The Times’ ‘Secrets of Tax Avoiders’ and the Guardian’s 
‘Tax Gap’ are only some examples of the increased attention mainstream 
media has been paying to corporate tax affairs. Civil society and non-
governmental organisations (NGOs) have also been vocal in this 
respect, sometimes addressing very complex tax issues in a simplistic 
manner and pointing fingers at transfer pricing rules based on the arm’s 
length principle as the cause of these problems. 

“This increased attention and the inherent challenge of dealing 
comprehensively with such a complex subject has encouraged a 
perception that the domestic and international rules on the taxation of 
cross-border profits are now broken and that taxes are only paid by the 
naive. Multinational enterprises (MNEs) are being accused of dodging 
taxes worldwide, and in particular in developing countries, where tax 
revenue is critical to foster long- term development. 

“Business leaders often argue that they have a responsibility towards 
their shareholders to legally reduce the taxes their companies pay. ‘Some 
of them might consider most of the accusations unjustified, in some cases 
deeming governments responsible for incoherent tax policies and for 
designing tax systems that provide incentives for Base Erosion and Profit 
Shifting (BEPS). They also point out that MNEs are still sometimes 
faced with double taxation on their profits from cross-border activities, 
with mutual agreement procedures sometimes unable to resolve disputes 
among governments in a timely manner or at all.”440

439 Heleno Taveira Tôrres, Direito Tributário Internacional: Planejamento Tributário e Operações 
Transnacionais (São Paulo: Revista dos Tribunais, 2001) p. 68.

440 OECD, Addressing Base Erosion and Profit Shifting (Paris: OECD, 2013) p. 13.
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At the core of the BEPS Project is the recognition that countries cannot 
approach the problem with unilateral measures. Therefore, there was a call 
for some kind of multilateral approach to deal with this subject, which would 
coordinate several countries’ conjunct actions. 

In 2015, the Final Reports on all the Actions were released. It is fair to 
say that the final outcome of BEPS was less of a revolution of international tax 
principles than expected. As noted by Fernando Serrano Antón, BEPS’ results 
were much more modest changes and adaptations of known international tax 
principles than a significant change to them.441

Therefore, it seems that the ground rules for disputes involving developed and 
developing countries have remained the same after BEPS, since nothing in the project 
indicates that more taxing rights should or will be granted to source countries.442

In determining whether Brazil will adhere to the BEPS Project’s outcomes, 
the first aspect to be considered is that, in many ways, such outcomes do not 
depart considerably from what is standard practice in many countries, including 
Brazil itself. Therefore, there are BEPS Actions where Brazil’s current tax policy 
is aligned with BEPS – at least in general terms. For instance, an analysis of 
Brazil’s CFC rules will show that they are more reflective of BEPS than the 
OECD’s recommendations. (See Item 4.2.3 later.)

In those areas where the coordination side of BEPS becomes clearer, Brazil’s 
adherence will depend on whether there is an attempt – or risk – to shift more 
taxing powers to residence countries, or to adopt mechanisms that have no 
tradition in the Brazilian experience, such as arbitration. That does not seem 

441 Fernando Serrano Antón, “Los Retos de la Fiscalidad Internacional Latinoamericana en el Contexto 
Actual. ¿Hacia una Convivencia de un Convenio Multilateral BEPS con Convenios Bilaterales para 
Evitar la Doble Imposición Internacional?”, ILADT, Memorias de las XXVII Jornadas Latinoamericanas 
de Derecho Tributario (ILADT: México, 2015) p. 687.

442 Actually, it seems quite the opposite. The fight against BEPS was called mostly by developed nations, 
which have been experiencing a decreasing tax collection and a growing welfare state. Hence, it 
seems that the Project is seen by these countries as an instrument for retaining taxing powers. See: 
Eva Escribano López, “An Opportunistic, an yet Appropriate, Revision of the Source Threshold for 
the Twenty-First Century Tax Treaties” (2015) 43 (1) Intertax, p. 7.
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the primary goal of BEPS,443 but whatever attempt is made to protect a residence 
country’s taxing rights tends to be – and should be – rejected by Brazil.444

Moreover, it remains to be seen whether the amount of pressure OECD 
countries will put on developing economies will force acceptance of some BEPS’ 
outcomes considered fundamentally mandatory.445

As previously mentioned when this research analyzed why Brazil adhered 
to the international standard of transparency, it was highlighted that the main 
reason for such adherence was outside pressure. History repeated itself when the 
United States created FATCA, which ended up being accepted by Brazil. Now, 
it remains to be seen how much pressure the developed economies will put on 
developing countries so that the latter will implement some of the BEPS Actions.

4.1. Brazil’s Participation in the BEPS Project

4.1.1. How Relevant is BEPS for Brazil?

Before analyzing Brazil’s participation in the BEPS Project, it is worth 
questioning how relevant BEPS is from a Brazilian perspective. The official 
discourse, as elaborated below, is that the BEPS Project deals with very relevant 
subjects for the country. However, it seems that dealing with BEPS is hardly a 
current priority for Brazil.

443 This is the view of Jacques Malherbe, who argues: “It is true that it is not BEPS’ aim to change 
the allocation of taxing rights between source and residence countries, which several developing 
countries may regret. It targets lack of substance and place of value creation, which are two factual 
issues liable to trigger disputes as to their determination, leaving aside the digital economy and 
the possible creation of new concepts.” Jacques Malherbe, “The Issues of Dispute Resolution and 
Introduction of a Multilateral Treaty” (2015) 43 (1) Intertax, p. 91.

444 See: Leonard Wagenaar, “The Effect of the OECD Base Erosion and Profit Shifting Action Plan on 
Developing Countries” (2015) 69 (2) Bulletin for International Taxation, p. 85.

445 María del Pilar Diez Caparroso refers to the kind of pressure exerted by the OECD on non-member 
countries as type or coercion. See: María del Pilar Diez Caparroso, “A Menor Confianza, Mayor Control. 
Hacia una Nueva Estrategia Tributaria: BEPS, un Control más Sofisticado”. ILADT, Memorias de las 
XXVII Jornadas Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 1128.
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Brazil, like most countries, is struggling to collect sufficient tax revenues 
to cover its expenses. However, it seems that in Brazil the increase in tax 
collection related to counteracting aggressive tax planning is related to 
domestic transactions446 and not international transactions. This assumption 
is confirmed by the analysis of Brazil’s Tax Office’s reports on its activities in 
2014447 and 2015,448 and the administration’s planning for 2015449 e 2016.450

Therefore, a fact that needs to be taken into account in this analysis is 
that base erosion and profit shifting in international transactions is not usually 
singled out in Brazil’s Tax Office internal reports as a major cause for a reduction 
in the country’s revenues. 

This assumption is reinforced by the fact that Brazil is currently facing a 
dire financial crisis and is running a budgetary deficit. All potential sources for 
revenue increase are being explored, and there is nothing in BEPS-related areas 
that is being considered as part of these problems’ solution.

Probably the reason for the little importance being given to BEPS is that 
Brazil has an extensive anti-BEPS set of regulations. If they do not make base 
erosion and profit shifting impossible in the country, it definitely makes it a 
complex endeavor.

Many of these rules will be commented on later, but it is interesting to 
summarize them below.

446 It does not seem accurate to use the term “aggressive” tax planning to refer to exclusively domestic 
situations. As will be seen in Item 4.2.2, the concept of “aggressive” tax planning, at least in the context 
of the BEPS Project, includes situations where there is no artificial behavior by the taxpayer. In a domestic 
situation this could never be questionable from a legitimacy perspective. Therefore, with respect to 
exclusively domestic situations, it seems more appropriate to use the term “abusive” tax planning.

447 See the report available at http://idg.receita.fazenda.gov.br/dados/resultados/fiscalizacao/
arquivos-e-imagens/12015_03_05-plano-anual-da-fiscalizacao-2015-e-resultados-2014.pdf. 
Accessed on January 30, 2016.

448 See the report available at http://idg.receita.fazenda.gov.br/orientacao/tributaria/auditoria-fiscal/sufis-
nota-a-imprensa-resultados-2015-1o-semestre-v-final2.pdf. Accessed on January 30, 2016.

449 See the report available at https://idg.receita.fazenda.gov.br/dados/resultados/fiscalizacao/arquivos-
e-imagens/12015_03_05-plano-anual-da-fiscalizacao-2015-e-resultados-2014.pdf. Accessed on 
December 2, 2015.

450 See the report available at https://idg.receita.fazenda.gov.br/dados/resultados/fiscalizacao/arquivos-e-
imagens/plano-anual-fiscalizacao-2016-e-resultados-2015.pdf. Accessed on December 2, 2015.
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•	 Brazil has the most extensive CFC rules in the world. Except for the 
fact that they do not apply when the foreign entity is controlled by 
an individual resident in Brazil, the country’s CFC rules are virtually 
BEPS bullet proof. 

•	 Brazil has thin capitalization rules that limit interest deduction when 
debt with related parties or with entities located in tax havens or under 
preferential tax regimes exceed certain thresholds. 

•	 All payments made to tax havens, or to entities under preferential tax 
regimes, are generally non-deductible, unless the Brazilian entity can 
prove that: (a) the foreign entity is the payments beneficial owner, 
(b) that the services were actually provided and the goods actually 
transferred, and (c) there is proof of the operational capacity of the 
individual or legal entity abroad to accomplish the transaction.451

•	 All intra-group transactions, as well as all transactions with entities 
located in tax havens and under preferential tax regimes, are subject 
to transfer pricing controls.

•	 A domestic substance-over-form approach is used to prevent the 
inappropriate use of treaty benefits.

•	 As extensively explored earlier in this research, Brazil has high source 
taxation which applies to the importation of services and royalties in 
general. Per Brazil’s Tax Office’s interpretation, such taxation also 
applies to intra-group services.452

•	 Brazil blatantly ignores treaty permanent establishment provisions, 
which makes it almost impossible to use PE schemes to avoid the 
payment of taxes in the country.

•	 Brazil has one of the most advanced digital tax administration systems, 
which allows the country’s tax authorities to monitor taxpayers’ 
transactions when they take place. Moreover, there is a specific system 

451 See: Sergio André Rocha, Tributação Internacional (São Paulo: Quartier Latin, 2013) pp. 258-268.

452 See: COSIT’s Private Ruling No. 43/2015 and COSIT’s Private Ruling No. 50/2016.



201

Brazil’s International Tax Policy

– called the SISCOSERV – in which each and all services and royalties 
paid to non-residents must be reported.453

With all these anti-BEPS mechanisms in place, it is fair to state that Brazil 
has a large domestic set of rules to counteract BEPS and that little can be done to 
reinforce them. Perhaps the greatest flaw in Brazil’s system is that it is disconnected 
from other countries. In other words, Brazil has significant anti-BEPS domestic 
regulations, but it falls short in terms of coordination with other countries.454

Moreover, sometimes the anti-BEPS regulations themselves give room for 
aggressive tax planning. For instance, that is the case of Brazils transfer pricing rules. 
The extensive use of fixed profit margins can be used for tax planning purposes 
when such margins are lesser than the actual market price.455 This type of situation 
reflects an “aggressive” tax planning, but not “abusive”. (See Item 4.2.2 later.)

Notwithstanding that, this research does not contend that Brazil’s anti-
BEPS system is perfect. What is argued is that it is extensive and efficient 
enough not to make the fight against BEPS a top priority for the country in 
terms of tax collection optimization.

4.1.2. Brazil’s Contribution to the OECD

The OECD has led the BEPS Project and coordinated all technical work 
related to it.456 The initial endorsement from G-20 member countries was 
essential to the Project’s success. Therefore, as a G-20 member, Brazil at least 
endorsed and supported the OECD initiative, accepting, from a political point 
of view, its results. However, as Allison Christians rightly points out, “Despite 
the specter of the G20 as a ‘new model of multilateral engagement,’ the United 

453 See: Elidie Palma Bifano, “Anotações sobre o Sistema Integrado de Comércio Exterior de Serviços, 
Intangíveis e Outras Operações que Produzam Variações Patrimoniais — SISCOSERV”, Demes 
Brito & Marcos Paulo Caseiro (eds.), Direito Tributário Internacional: Teoria e Prática (São Paulo: 
Revista dos Tribunais, 2014) pp. 843-861.

454 See: Sergio André Rocha, Tributação Internacional (São Paulo: Quartier Latin, 2013) pp. 340-341.

455 See: Sergio André Rocha, “Modelos de Regulação Jurídica, Preços de Transferência e os Novos 
Métodos PCI e Pecex” (2012) 28 Revista Direito Tributário Atual, pp. 353-366.

456 See: Elio Palmitessa, “The Major Players in Recent and Future Tax Policy”, Rafaelle Petruzzi & 
Karoline Spies (eds.), Tax Policy Challenges in the 21st Century (Wien: Linde, 2014) p. 52.
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States and Europe continue to dominate a virtually impervious institutional 
architecture of tax policymaking in the form of the Organisation for Economic 
Cooperation and Development (OECD), an international network of thirty 
of the world’s wealthiest countries. The OECD has long enjoyed a position 
of central importance in formulating and disseminating tax policy norms, 
labeling itself the ‘market leader in developing [tax] standards and guidelines.’ 
This characterization is widely recognized as accurate and probably impervious 
to change. The emergence of the G20 as an economic policy leader does not 
alter this architecture, but provides an opportunity to syndicate OECD policy 
positions under the new, more inclusive and representative label of G20-
endorsed ‘internationally agreed tax standards.’ To date, the financial crisis and 
G20 diplomatic leadership have helped the United States and Europe achieve 
existing tax policy aims by enlisting new support for an existing process of 
OECD-led tax policy development.”457

In the first document issued by the OECD regarding the BEPS Project, 
support from G-20 member countries was mentioned in the very first paragraph.

“Base erosion constitutes a serious risk to tax revenues, tax sovereignty 
and tax fairness for OECD member countries and non-members alike. 
While there are many ways in which domestic tax bases can be eroded, 
a significant source of base erosion is profit shifting. Whilst further work 
on the data related to base erosion and profit shifting (BEPS) is important 
and necessary, there is no question that BEPS is a pressing and current 
issue for a number of jurisdictions. In this context, the G20 has welcomed 
the work that the OECD is undertaking in this area and has requested a 
report about progress of the work for their February 2013 meeting.”458

Later in 2013, when the Project’s Actions were presented by the OECD, 
the G-20 finance ministers once again endorsed the initiative in a meeting in 
Moscow. According to the Action Plan, “The G20 finance ministers called on 

457 Allison Christians, “Taxation in a Time of Crisis: Policy Leadership from the OECD to the G20” 
(2010) 5 (1) Northwestern Journal of Law & Social Policy, pp. 19-20. This author has referred to this 
domination of international tax law by the OECD as a sort of “International Fiscal Imperialism”. 
Cf. Sergio André Rocha, “International Fiscal Imperialism and the “Principle” of the Permanent 
Establishment” (2014) 68 (2) Bulletin for International Taxation, pp. 83-87. Also see: Ricardo García 
Antón, “The 21st Century Multilateralism in International Taxation: The Emperor’s New Clothes?” 
(2016) 8 (2) World Tax Journal, pp. 175-176.

458 OECD, Addressing Base Erosion and Profit Shifting (Paris: OECD, 2013) p. 5.
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the OECD to develop an action plan to address BEPS issues in a coordinated 
and comprehensive manner.”459 The same thing happened in 2015 in Peru, 
when the final BEPS’ Reports were presented to the G-20 finance ministers, 
who, in turn, approved them.

It is true that approval by G-20 finance ministers is political in nature, 
not technical.460 Hence, it definitely does not mean that the OECD’s 
recommendations will be actually and fully accepted by G-20 member countries. 
On the other hand, it cannot be said that these countries are strangers to the 
BEPS Project and this applies to Brazil as well.

In November 2015, Brazil and the OECD launched the “OECD-Brazil 
Programme of Work”. Also in 2015, the OECD published the Report “Active 
with Brazil”. According to this Report, one of the areas where Brazil is working 
together with the OECD is BEPS. 

“In May 2013, on the occasion of the OECD Ministerial Meeting, 
Brazil signed the Declaration on Base Erosion and Profit Shifting. 
The Declaration acknowledges that BEPS is a critical global issue, as 
identified in the Report on Addressing Base Erosion and Profit Shifting, 
and encourages coordinated efforts to develop inclusive and effective 
solutions. Undertaken at the request of the G20 Leaders, the OECD 
developed the BEPS Action Plan, which identified 15 actions to put 
an end to international tax avoidance. In October 2015, G20 finance 
ministers endorsed the final package of measures for a comprehensive, 
coherent and coordinated reform of the international tax rules.”461

It is noteworthy that Brazil’s participation in the BEPS Project is implied 
not only from international documents. Back in 2013, when Brazil was invited 
by the OECD to participate in the Project, the financial support required by 
the OECD was analyzed by Brazil’s Tax Attorney’s Office (“Procuradoria da 
Fazenda Nacional”). Their position was favorable to the country’s participation 

459 OECD, Action Plan on Base Erosion and Profit Shifting (Paris: OECD, 2013) p. 11.

460 Yariv Brauner made a very interesting comment about this, stating that, “The OECD was not only 
charged by the G20 to lead the BEPS project with no supervision beyond the highest political levels 
but also succeeded in positioning itself as an independent partner to G20, taking ownership of 
the project rather than acting in a subordinate role.” Yariv Brauner, “Transfer Pricing Aspects of 
Intangibles: The Cost Contribution Arrangement Model”, Michael Lang, Alfred Storck & Raffaele 
Petruzzi (eds.), Transfer Pricing in a Post-BEPS World (The Netherlands: Kluwer, 2016) p. 100.

461 OECD, Active with Brazil (Paris: OECD, 2015) p. 20.
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in the Project.462 In fact, they were seconding the position of Brazil’s Tax Office 
(“Secretaria da Receita Federal”) that Brazil’s participation in the BEPS Project 
was an urgent and relevant matter. 

As a consequence of Brazil’s Tax Office request and the country’s Tax Attorney’s 
Office recommendation, Law No. 12,649 of 2014 formally authorized Brazil’s 
Government to financially contribute to the BEPS Project. (See Article 5, item VI.)

Some BEPS’ Reports confirm Brazil’s participation in their development. 
For instance, in the Report on Actions 8, 9, and 10, there is a note clarifying 
the country’s position regarding transfer pricing recommendations.

“Brazil provides for an approach in its domestic legislation that makes 
use of fixed margins derived from industry practices and considers this 
in line with the arm’s length principle. Brazil will continue to apply this 
approach and will use the guidance in this report in this context. When 
Brazil’s Tax Treaties contain Article 9, paragraph 1 of the OECD and 
UN Model Tax Conventions and a case of double taxation arises that is 
captured by this Treaty provision, Brazil will provide access to MAP in 
line with the minimum standard of Action 14.”463

In the Report on Action 11, reference is made to a questionnaire that 
Working Party 2 sent to thirty-eight countries – including Brazil – about tax 
administration and transparency.464 This report highlights Brazil’s experience 
with the unification of tax and bookkeeping information through a digital 
system as a global best practice.465

Finally, in the Report on Action 13, there is also reference to Brazil’s 
position on the kind of information that should be included in country-by-
country reporting. According to the Report:

“The specific content of the various documents reflects an effort 
to balance tax administration information needs, concerns about 
inappropriate use of the information, and the compliance costs and 
burdens imposed on business. Some countries would strike that balance 
in a different way by requiring reporting in the Country-by-Country 

462 See Nota PGFN/COF No. 799 of 2013.

463 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 185.

464 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 267.

465 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 254.
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Report of additional transactional data (beyond that available in 
the master file and local file for transactions of entities operating 
in their jurisdictions) regarding related party interest payments, 
royalty payments and especially related party service fees. Countries 
expressing this view are primarily those from emerging markets 
(Argentina, Brazil, the People’s Republic of China, Colombia, 
India, México, South Africa, and Turkey) who state they need such 
information to perform risk assessment and who find it challenging 
to obtain information on the global operations of an MNE group 
headquartered elsewhere. Other countries expressed support for the 
way in which the balance has been struck in this document. Taking all 
these views into account, it is mandated that countries participating 
in the BEPS project will carefully review the implementation of these 
new standards and will reassess no later than the end of 2020 whether 
modifications to the content of these reports should be made to require 
reporting of additional or different data.”466 (Emphasis added)

These passages indicate that Brazil has, to some extent, participated in 
the development of the Reports, providing insight and information. Of course, 
participation and acquiescence are different things. In fact, Brazil’s input in the 
Report on Actions 8, 9, and 10 was to reinforce the country’s position regarding 
its own transfer pricing policy and practice. 

More recently, at a meeting held in Kyoto on June 30 and July 1, 2016, 
the OECD held the first “inclusive framework” meeting to engage developing 
countries in the Project.467 It then created a category called “BEPS associates”, 
in which Brazil is included.468 In this context, the country has committed to 
the implementation of the minimum standards, which, in a first phase, mainly 
include Actions 5, 6, 13 and 14.469 As will be discussed later, Brazil has been 
fulfilling its obligation.

The inclusive framework seeks to bring to the BEPS Project the successful 
legitimizing experience of the Global Forum. Indeed, when the Global Forum was 

466 OECD, Transfer Pricing Documentation and Country-by-Country Reporting (Paris: OECD, 2015) p. 10.

467 See the report available at: http://www.oecd.org/tax/developing-countries-and-beps.htm. Accessed 
on December 02, 2016.

468 A list of the inclusive framework’s country members can be found at: http://www.oecd.org/tax/beps/
inclusive-framework-on-beps-composition.pdf. Accessed on December 31, 2016.

469 See the report available at: https://www.oecd.org/tax/background-brief-inclusive-framework-for-beps-
implementation.pdf. 
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founded, it was a mirror of the OECD. Only when it became a virtually independent 
body (with more non-OECD members than members) did the Global Forum gain 
momentum and eventually lead the global effort to combat obscurity in the tax 
field. The rationale behind the “inclusive framework” is similar,470 aiming at giving 
more space to non-OECD countries – and non-G20 developing countries – and, 
consequently, more legitimacy to the BEPS Project’s recommendations, thereby 
increasing the likelihood of adoption by individual countries.

In conclusion, there is no doubt that Brazil, as a G-20 member, has followed the 
BEPS Project with great interest.471 However, the actual impact that the Project will have 
in Brazil will vary from Action to Action, as will be examined in the following sections. 

470 See: Sol Picciotto, “International Taxation and Economic Substance” (2016) 70 (12) Bulletin for 
International Taxation, p. 752.

471 On Brazilian participation in OECD activities, it is relevant to mention Marcos Aurélio Pereira Valadão’s 
comments: “In 1998, the OECD started work on a country-specific programme with Brazil and, since 
2007, Brazil has improved its links with the OECD, becoming a “key partner” at the level of “enhanced 
engagement”. Currently, Brazil has adhered to 16 OECD legal instruments, i.e. conventions and 
declarations, and is an effective member of seven OECD bodies, i.e. fora and groups, and is involved in 
18 OECD committees. Brazil is not an OECD member country. However, it has joined important OECD 
fora, especially those relating to taxation, by attending OECD Centre for Tax Policy and Administration 
(CTPA) meetings and contributing to various OECD documents over the last 20 years. For instance, as a 
member of the Steering Group and Peer Review Group of the Global Forum, Brazil is an associate member 
of the Global Forum on Transparency and Exchange of Information for Tax Purposes (the “Global Forum 
on IE”). In addition, Brazil is a partner in the OECD initiative on Guidelines for Multinational Enterprises 
regarding business conduct and participates in the Financial Action Task Force (on Money Laundering)/
Groupe d’action financière (FATF/GAFI), which is an organization to counter money laundering and 
terrorist financing, whose secretariat is based at the OECD in Paris.

 Brazil is also involved in the anti-bribery and corruption initiative, as a part of the OECD Convention 
on Combating Bribery of Foreign Public Officials in International Business Transactions, and 
participates in committees addressing such issues as agriculture and statistics. Brazil has also become 
part of the OECD BEPS initiative and, as a G20 member country, participates in the coordination of 
the OECD BEPS Project. In addition, the OECD BEPS Action Plan was endorsed by Brazil in 2013.

 In 2014, the Brazilian Congress passed Law 12,995/2014, which amended Law 12,649/2012, thereby 
allowing the Brazilian government to allocate budgetary resources for contributing to and participating 
in several international fora, e.g. those linked to the OECD, the GAFI/FATF, the Global Forum 
on IE, the OECD Committee on Fiscal Affairs (CFA), the OECD Forum on Tax Administration, 
the Convention on Mutual Administrative Assistance in Tax Matters, and the OECD/G20 BEPS 
initiative. On 3 June 2015, Brazil signed a Cooperation Agreement with the OECD, which is intended 
to deepen the liaison between Brazil and the OECD.

 In its capacity as a G20 member, Brazil actively participates in and contributes to the development of 
documents and reports with regard to the OECD BEPS initiative. Brazilian participation in the OECD 
BEPS initiative falls under the ambit of the Secretaria da Receita Federal do Brasil (Brazilian Federal 
Revenue Secretariat, RFB). Officials, i.e. tax auditors, of the RFB have attended OECD BEPS meetings 
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4.1.3. Brazil’s Contribution to the UN

In parallel with the OECD’s work, the UN created a subcommittee to 
monitor developments in BEPS in connection with developing countries.472 
This subcommittee prepared a questionnaire that was sent to developing 
countries, with the purpose of obtaining information about the concerns of 
each jurisdiction.473 The following information about the subcommittee is 
available in UN’s website.

“The Subcommittee on Base Erosion and Profit Shifting Issues for 
Developing Countries was established at the ninth session of the UN 
Committee of Experts on International Cooperation in Tax Matters 
(the UN Tax Committee) in October 2013. 

“The mandate of the Subcommittee is to monitor developments on 
base erosion and profit shifting issues, communicate with officials 
in developing countries and engage with relevant bodies such as the 
OECD on these issues. This work will feed the views expressed into the 
current OECD/G20 BEPS project but also into ongoing United Nations 
tax cooperation work. 

since the end of 2013. They have attended the CFA “Bureau Plus” meetings, paying close attention 
to aggressive tax planning (Working Party 11), harmful tax competition, tax policy analysis and tax 
statistics (Working Party 2), transfer pricing (Working Party 6), exchange of information (Working 
Party 10) and the Common Reporting Standard, the digital economy (BEPS Action 1) as well as dispute 
resolution, interest and CFC rules, treaty abuse and mutual agreement procedures (MAPs).” Marcos 
Aurélio Pereira Valadão, “Transfer Pricing in Brazil and Actions 8, 9, 10 and 13 of the OECD Base 
Erosion and Profit Shifting Initiative” (2016) 70 (5) Bulletin for International Taxation, pp. 300-301.

472 “Developing countries” is a category that includes countries with very different levels of economic 
development. See: Paulo Rosenblatt, General Anti-Avoidance Rules for Major Developing Countries (The 
Netherlands: Kluwer, 2015) pp. 9-14. Some authors raise concern with the administrative capability 
of developing countries to actually implement BEPS’ recommendations. See: Ana Paula Dourado, 
“The Base Erosion and Profit Shifting (BEPS) Initiative under Analysis” (2015) 43 (1) Intertax, p. 
3. Brazil definitely does not fall into this category. The country certainly has the administrative 
capacity to implement those BEPS’ recommendations that it sees fit. Note that the interests of smaller 
developing countries (who are not members of the G-20) are not necessarily aligned with those of 
larger developing countries (who are members of the G-20). See: Elio Palmitessa, “The Major Players 
in Recent and Future Tax Policy”, Rafaelle Petruzzi & Karoline Spies (eds.), Tax Policy Challenges in 
the 21st Century (Wien: Linde, 2014) p. 55.

473 For an analysis of the UN’s initiative see: Carmel Peters, “Developing Countries’ Reactions to the 
G20/OECD Action Plan on Base Erosion and Profit Shifting” (2015) 69 (8) Bulletin for International 
Taxation, p. 375-381; Ludomir Tabakov, “Counteracting Tax Evasion and Avoidance (focus on non-
compliance by MNEs)”, Rafaelle Petruzzi & Karoline Spies (eds.), Tax Policy Challenges in the 21st 
Century (Wien: Linde, 2014) pp. 418-421.
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“Earlier this year, the Subcommittee released a questionnaire asking 
for developing countries’ feedback on their experience regarding base 
erosion and profit shifting. This first-hand information is important as 
it will directly inform the Subcommittee’s understanding of developing 
countries’ priorities and concerns. 

“Responses were requested by 2 May 2014. To date, we have received 
very useful and insightful submissions from México, Singapore and 
Brazil and one other developing country, along with joint responses 
from Christian Aid and Action Aid, and from the Economic Justice 
Network and Oxfam South Africa.”474

Even though it is dated 2014, Brazil’s reply to the UN’s Subcommittee on 
Base Erosion and Profit Shifting Issues for Developing Countries is probably the 
most extensive public information about the country’s stance on BEPS and the 
BEPS Project. Because the questionnaire itself is not very long, it is attached it 
to this study as Annex 1, together with the answers from Brazil’s Tax Office. 

In its reply, Brazil’s Tax Office argued that, “The base erosion and profit 
shifting practices constitute a serious threat to fair competition, and generate 
negative impact on tax revenues. Such practices are generally used by large 
taxpayers. These practices also cause an increase in the tax regressiveness compared 
to other taxpayers who cannot relocate their profits to low-tax jurisdictions. Due 
to this regressiveness, as a consequence, there is an increase on the tax burden on 
other taxpayers’ impact the country’s economic development.”475

After acknowledging that BEPS is a problem to be dealt with, the Brazilian 
representatives identified the following as the Actions of the BEPS Action Plan 
that are most relevant for developing countries.

•	 Action 1 (“Addressing the Tax Challenges of the Digital Economy”)

•	 Action 3 (“Designing Effective Controlled Foreign Company Rules”) 

•	 Action 4 (“Limiting Base Erosion Involving Interest Deductions and 
Other Financial Payments”)

•	 Action 5 (“Countering Harmful Tax Practices More Effectively, 
Taking into Account Transparency and Substance”)

474 Available at http://www.un.org/esa/ffd/wp-content/uploads/2015/01/BepsIssues.pdf. Accessed on 
December 22, 2015. 

475 Available at http://www.un.org/esa/ffd/tax/Beps/CommentsBrazil_BEPS.pdf. Accessed on December 22, 2015.
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•	 Action 7 (“Preventing the Artificial Avoidance of Permanent 
Establishment Status”)

•	 Actions 8, 9, and 10 (“Aligning Transfer Pricing Outcomes with 
Value Creation”)

•	 Action 12 (“Mandatory Disclosure Rules”)

•	 Action 13 (“Transfer Pricing Documentation and Country-by-
Country Reporting”)

Brazil’s reply should not be interpreted as an indication that the country 
intends to adhere to the OECD’s recommendations in the Reports for these 
Actions. For instance, Brazil included the four transfer pricing Actions in its list 
– even though the country should not be expected to change its transfer pricing 
rules in the near future. Brazil also included the permanent establishment 
Action 7 in the list. However, as previously mentioned, the country has no 
tradition in applying permanent establishment provisions.

4.1.4 Objectives of this Chapter

“BEPS” and the BEPS Project have become the most debated topics 
in international taxation in the last three or four years. Tax experts from 
all around   the world are studying the Project’s impacts, internationally and 
nationally. The focus of this Chapter is not to provide an in-depth analysis of 
each of the BEPS Project Actions, nor to criticize OECD’s objectives. On the 
contrary, the focus here is to analyze the recommendations of the BEPS Project 
from a Brazilian perspective, in order to demonstrate if (and in which way) they 
may impact Brazil’s international tax policy.

As noted by Gemma Patón Garcia, “The adoption of the recommendations 
of the BEPS Project’s Actions must be the result of a process thought by each 
State, considering the Plan’s evolution on the international scene. Additionally, 
such initiatives must avoid conflicts with other countries’ tax administration 
with which there are commercial relations, in view of the possibility that such 
relationships may be affected in their competitiveness.”476

476 Gemma Patón Garcia, “Análisis de las Medidas Españolas Alineadas con el Plan de Acción BEPS: 
Desafios en Ia Implementación e Incidencia en Latinoamérica”, ILADT, Memorias de Ias XXVII 
Jornadas Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 189.
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Taking this comment into account, in the following paragraphs the BEPS Project’s 
Actions will be analyzed from the perspective of Brazil’s international tax policy.

4.2. Impacts of Each BEPS’ Action on Brazil’s 
International Tax Policy

4.2.1. Action 1: Addressing the Tax Challenges of the 
Digital Economy

Action 1 of the BEPS Project focuses on the challenges of the digital 
economy.477 The Executive Summary of the OECD’s Report highlighted the 
most relevant features of the digital economy – present and future – and how 
the digital transformation of traditional business models might have significant 
impacts on taxation. The following most relevant features of the digital economy 
were included in the Report.478

•	 Information and communication technologies (ICT) are reshaping 
business models, enabling consumers, and allowing suppliers of 
services, intangibles, and goods to do business with consumers that 
would otherwise be out of their reach.

•	 It is impossible to segregate the digital economy from the traditional economy. 

•	 ICT’s future developments must be closely monitored, as they might 
have tax impacts. Virtual currencies, advanced robotics and 3D 
printing, sharing economy, etc. will bring about changes that will 
need to be taken into consideration.

•	 The digital economy has characteristics that are potentially relevant 
for tax purposes – mobility of intangibles, users, and business functions, 

477 On this topic, see: Aleksandra Bal & Carlos Gutiérrez, “Taxation of the Digital Economy”, Madalina 
Cotrut (ed.), International Tax Structures in the BEPS Era: An Analysis of Anti-Abuse Measures 
(Amsterdam: IBFD, 2015) pp. 249-280.

478 OECD, Addressing the Tax Challenges of the Digital Economy (Paris: OECD, 2015) pp. 142-146.
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reliance on data, network effects, the spread of multi-sided business 
models, tendency toward monopoly or oligopoly, and volatility.

•	 “Advances in ICT, reductions in many currency and custom barriers, 
and the move to digital products and a service-based economy, however, 
combined to break down barriers to integration, allowing MNE groups 
to operate much more as global firms.”

•	 These features of the digital economy increase BEPS opportunities. 
“For example, the importance of intangibles in the context of the 
digital economy, combined with the mobility of intangibles for 
tax purposes under existing tax rules, generates substantial BEPS 
opportunities in the area of direct taxes.”

The OECD’s Report also addressed more specific tax issues. Regarding 
direct taxation, the OECD pointed out three main tax policy challenges.

“Nexus: The continual increase in the potential of digital technologies 
and the reduced need in many cases for extensive physical presence in 
order to carry on business, combined with the increasing role of network 
effects generated by customer interactions, can raise questions as to 
whether the current rules to determine nexus with a jurisdiction for tax 
purposes are appropriate.  

“Data: The growth in sophistication of information technologies 
has permitted companies in the digital economy to gather and use 
information across borders to an unprecedented degree. This raises 
the issues of how to attribute value created from the generation of data 
through digital products and services, and of how to characterise for tax 
purposes a person or entity’s supply of data in a transaction, for example, 
as a free supply of a good, as a barter transaction, or some other way.  

“Characterisation: The development of new digital products or means 
of delivering services creates uncertainties in relation to the proper 
characterisation of payments made in the context of new business 
models, particularly in relation to cloud computing.”479  

479 OECD, Addressing the Tax Challenges of the Digital Economy (Paris: OECD, 2015) p. 99.
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Permanent establishment regulation is definitely an area greatly impacted 
by the digital economy.480 ICT allows companies to conduct businesses in other 
jurisdictions without a physical presence, challenging the usual permanent 
establishment recognition thresholds.481 As noted by the OECD, “Another 
specific issue raised by the changing ways in which businesses are conducted 
is whether certain activities that were previously considered preparatory or 
auxiliary (and hence benefit from the exceptions to the definition of PE) may 
be increasingly significant components of businesses in the digital economy.”482

The report also pointed out some indirect tax challenges raised by the 
digital economy, notably those related to: “(i) imports of low value parcels from 
online sales which are treated as VAT-exempt in many jurisdictions, and (ii) 
the strong growth in the trade of services and intangibles, particularly sales to 
private consumers, on which often no or an inappropriately low amount of VAT 
is levied due to the complexity of enforcing VAT-payment on such supplies”.483

Even though the report identified some options to address BEPS’ 
concerns in the digital economy – such as changes in permanent establishment 
recognition rules and the collection of VAT on cross-border transactions – it 
is interesting to note that the OECD decided not to recommend any of the 
options at this stage. According to the Report:

“This is because, among other reasons, it is expected that the measures 
developed in the BEPS Project will have a substantial impact on BEPS 
issues previously identified in the digital economy, that certain BEPS 
measures will mitigate some aspects of the broader tax challenges, and 
that consumption taxes will be levied effectively in the market country. 
The options analyzed by the TFDE to address the broader direct tax 

480 On this topic, see: Pierpaolo Angelucci, “A Tributação do Comércio Eletrônico: Problemas e 
Perspectivas no Âmbito dos Impostos Diretos” (2004) 18 Revista Direito Tributário Atual, pp. 109-113; 
Rodrigo Cipriano dos Santos Risolia, “Economia Digital e Estabelecimento Permanente Digital — 
Considerações sobre a Ação 1”, Marcus Livio Gomes & Luís Eduardo Schoueri (eds.), A Tributação 
Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. III, pp. 319-338.

481 See: César García Novoa, “La Influencia de las BEPS en el Poder Tributario Internacional”, ILADT, 
Memorias de las XXVII Jornadas Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 
491; Eva Escribano López, “An Opportunistic, an yet Appropriate, Revision of the Source Threshold 
for the Twenty-First Century Tax Treaties” (2015) 43 (1) Intertax, p. 10.

482 OECD, Addressing the Tax Challenges of the Digital Economy (Paris: OECD, 2015) p. 102.

483 OECD, Addressing the Tax Challenges of the Digital Economy (Paris: OECD, 2015) p. 120.
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challenges, namely the new nexus in the form of a significant economic 
presence, the withholding tax on certain types of digital transactions 
and the equalization levy, would require substantial changes to key 
international tax standards and would require further work. In the 
changing international tax environment a number of countries have 
expressed a concern about how international standards on which bilateral 
tax treaties are based allocate taxing rights between source and residence 
States. At this stage, it is however unclear whether these changes are 
warranted to deal with the changes brought about by advances in ICT. 
Taking the above into account, and in the absence of data on the actual 
scope of these broader direct tax challenges, the TFDE did not recommend 
any of the three options as internationally agreed standards.”484

The shortcomings in the outcomes of Action 1 so far have been 
disappointing.485 This is one of the few BEPS Actions where a shift of taxing 
rights could actually take place, in favor of the country where the consumer 
market is located, rather than the country in which the supplier is located.486 
Is this a signal that developed nations are pushing back on changes that might 
result in a loss of tax revenues? This might be the case. For example, this is the 
opinion of Eva Escribano López, according to whom “The brave, out-of-the-box 
reform promised by the BEPS report, has been watered down by an Action Plan 
which, at one stroke, left out of the debate two of the main pillars that sustain 
the tax system (separate entity approach and standards on the allocation of 
taxing rights). And what is worse, the most disruptive of the actions, number 
1, seems doomed to failure given the predictable internal resistances within the 
OECD forum. Hence, the outcome we could expect from BEPS will not be the 
promised comprehensive reform but rather a combination of measures aimed at 
restoring the effectiveness of current principles.”487

484 OECD, Addressing the Tax Challenges of the Digital Economy (Paris: OECD, 2015) p. 137.

485 On this topic, see: Ricardo André Galendi Júnior & Guilherme Silva Galdino, “Desafios da Economia 
Digital: do problema hermenêutico ao desequilíbrio na alocação de jurisdição”, Marcus Lívio Gomes 
& Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen 
Juris, 2016) v. III, pp. 312-313.

486 In a study co-authored with Marco Aurélio Greco, this author has already highlighted the importance 
of the market as an element of connection, especially in the digital economy context. Cf. Victor 
Uckmar, Marco Aurélio Greco, Sergio André Rocha, et. al. Manual de Direito Tributário Internacional 
(São Paulo: Dialética, 2012) pp. 285-286.

487 Eva Escribano López, “An Opportunistic, and yet Appropriate, Revision of the Source Threshold for 
the Twenty-First Century Tax Treaties” (2015) 43 (1) Intertax, p. 13. Roberto França de Vasconcellos’s 
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This Action is definitely of interest to Brazil. More and more companies of 
the digital economy are doing business in the country without paying taxes there. 
This issue is capturing the attention of tax authorities, who have manifested the 
intention of creating specific rules to deal with this issue in the future.

4.2.1.1 Analysis of Action 1 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

In view of the foregoing comments – and considering the Brazilian tax 
policy positions presented in Chapters 1, 2, 3 and 4 (thus far) of this research 
– it is possible to conclude that there is no contradiction between Action 1 
of the BEPS Project and the goals sought by Brazil. Quite to the contrary. 
They can actually be aligned, since one of Action 1’s potential effects would 
be the granting of taxation powers to developing countries – whose markets are 
exploited by the digital companies – on incomes that are either not being taxed 
or that are taxed exclusively by developed countries. 

Thus, regarding BEPS Action 1, it is possible to conclude the following.

•	 There is no incompatibility between the objectives of Action 1 of the 
BEPS Project and Brazil’s international tax policy.

•	 Depending on the recommendations of the OECD, it is possible for the 
country to adopt them, as long as they are in line with the purposes 

observations on this subject are very precise, stating that: “As previously noted, the legal aspect 
cannot be dissociated from economic and political considerations in the discussion on e-commerce 
taxation. Developing countries are very concerned about losing taxing powers on businesses in the 
digital world, in case the current rules of international taxation are maintained.

 “It is feared that, under current tax rules, the country where the consumer market is located – since 
there is no permanent establishment in its territory or a physical presence that gives it the right to 
tax – would be losing taxing powers to the supplier or the service provider’s country of residence.

 “However, it is not yet possible to be sure of which countries will lose out in such a situation, since 
potentially every country can assume the condition of source country or country of residence. In addition, 
e-commerce promotes an increase in industry and commerce in all countries, which may reach the 
entire world’s consumer market, even without maintaining a physical presence abroad.” See: Roberto 
França Vasconcellos, “Os Desafios da Tributação de Operações Internacionais na Economia Digital”, 
Luís Eduardo Schoueri & João Francisco Bianco (eds.), Estudos de Direito Tributário em Homenagem ao 
Professor Gerd Willi Rofhmann (São Paulo: Quartier Latin, 2016) p. 425. Also see: Luís Eduardo Schoueri, 
“Tributação e Cooperação Internacional” (2004) 18 Revista Direito Tributário Atual, pp. 73-75.
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underlying the digital economy taxation – allowing taxation by the country 
of destination, where the market that generates income is located.

•	 Currently, there is no public information regarding any initiative of 
the country related to legislation changes dealing with taxation of the 
digital economy – except for some state actions concerning indirect 
taxation that are not linked to the BEPS Project in terms of Action 1.

4.2.2. Action 2: Neutralizing the Effects of Hybrid 
Mismatch Arrangements

One of the most used expressions of the BEPS Project Reports is 
“aggressive tax planning”. However, it is not easy to define what this means. 
This is definitely one of the biggest challenges of the BEPS Project: to draw the 
line between legitimate tax planning and so-called “aggressive” tax planning.

Various BEPS Actions deal with the concept of aggressive tax planning. 
However, none of them is closer to the subject than Action 12, which deals with the 
“Disclosure of Aggressive Tax Planning”.488 According to the OECD BEPS Action 
Plan, the major goal of Action 12 – which will be analyzed below – is to “develop 
recommendations regarding the design of mandatory disclosure rules for aggressive 
or abusive transactions, arrangements, or structures, taking into consideration 
the administrative costs for tax administrations and businesses and drawing on 
experiences of the increasing number of countries that have such rules”.489

However, even though the concept of aggressive tax planning is central to 
the BEPS Project, neither the BEPS Action Plan nor any of the BEPS Actions’ 
deliverables and discussion drafts – including that of Action 12 – attempt to 
provide a definition of aggressive tax planning.

488 For an analysis of the development of the OECD’s concept of aggressive tax planning, see: Marta 
Caldas, O Conceito de Planejamento Fiscal Agressivo: Novos Limites ao Planejamento Fiscal? (Lisboa: 
Almedina, 2015) pp. 67-76. For a study analyzing the distinction between “aggressive” tax planning 
and “abusive” tax planning, see: Paolo Piantavigna, “Tax Abuse and Aggressive Tax Planning in 
the BEPS Era: How EU Law and the OECD Are Establishing a Unifying Conceptual Framework in 
International Tax Law, despite Linguistic Discrepancies” (2017) 9 (1) World Tax Journal, pp. 47-98.

489 OECD, Action Plan on Base Erosion and Profit Shifting (Paris: OECD, 2013) p. 22.
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In the glossary included in its 2008 “Study on the Role of Tax Intermediaries”, 
the OECD presented a somewhat clearer definition of aggressive tax planning.

“Aggressive tax planning. This refers to two areas of concern for 
revenue bodies: 

“Planning involving a tax position that is tenable but has unintended 
and unexpected tax revenue consequences. Revenue bodies’ concerns 
relate to the risk that tax legislation can be misused to achieve results 
which were not foreseen by the legislators. This is exacerbated by the often 
lengthy period between the time schemes are created and sold and the 
time revenue bodies discover them and remedial legislation is enacted. 

“Taking a tax position that is favourable to the taxpayer without 
openly disclosing that there is uncertainty whether significant matters 
in the tax return accord with the law. Revenue bodies’ concerns relate 
to the risk that taxpayers will not disclose their view on the uncertainty 
or risk taken in relation to grey areas of law (sometimes, revenue bodies 
would not even agree that the law is in doubt).”490 (Emphasis added)

In reviewing this OECD report, author Marta Caldas characterized the scope 
of the “aggressive” tax planning concept to include situations in which no traces of 
artificiality or abuse are identified. In her words, “At the OECD level, in the Study 
on the Role of Tax Intermediaries, an OECD Report from 2008, for example, 
aggressive fiscal planning is precisely delimited, by one of its lines of research, 
as a planning that involves a legitimate fiscal situation, but with unexpected 
consequences in terms of tax revenues, and in which access to information is 
assumed as a key instrument for good tax governance, which will not only enable 
tax administrations to reduce administrative costs with assessments, but it will 
also enable the tax law-makers to correct inconsistencies in unintentionally 
generated tax rules”.491 (Highlights in original)

490 OECD, Study into the Role of Tax Intermediaries (2008) p. 87.

491 Marta Caldas, O Conceito de Planejamento Fiscal Agressivo (Lisboa, Almedina, 2015) p. 119.
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This OECD “definition” was criticized by Philip Baker, who argued that 
it “Suggests that the focus of the OECD’s concern with regards to aggressive 
tax planning relates either to schemes or arrangements that achieve a result not 
foreseen by the legislators, or that rely upon an uncertain tax position. Frankly, 
this is not a particularly helpful approach to identifying aggressive tax planning. 
The first leg relies upon an understanding of what was and was not foreseen by 
legislators: in all too many cases, the legislature has neither any clear idea or what 
it wishes to achieve by tax legislation, nor makes it intentions clear in any form 
that could give helpful guidance to taxpayers. The second leg of the definition 
gives no clear indication of the degree of uncertainty in the tax position.”492

Philip Baker’s criticism to the definition previous transcribed goes 
directly to the point. It seems reasonable to state that the OCDE does not 
have a clear definition of aggressive tax planning. However, it fair to say that 
it includes at least two situations: (i) the so-called abusive tax planning, in 
which the taxpayer uses an artificial structure or transaction to achieve a more 
advantageous tax effect – which Brazilian authors such as Heleno Taveira 
Tôrres493 and Marciano Seabra de Godoi494 refer to it as “tax elusion”; and 
(ii) situations where artificiality is not identified, but it is understood that the 
taxpayer receives an unintended tax advantage – in the sense of a fiscal effect 
that was not intentionally provided for by law.495

One of the features that makes more difficult to counteract aggressive tax 
planning is that sometimes it is a consequence of gaps and mismatches of domestic 
tax systems, which could have unintended consequences. As noted by Ana Paula 

492 Philip Baker, “The BEPS Project: Disclosure of Aggressive Tax Planning Schemes” (2015) 43 (1) Intertax, p. 86.

493 Heleno Taveira Tôrres, Direito Tributário e Direito Privado (São Paulo: Revista dos Tribunais, 2003) pp. 182-198.

494 Cf. Marciano Seabra de Godoi, “Uma Proposta de Compreensão e Controle dos Limites da Elisão 
Fiscal no Direito Brasileiro: Estudo de Casos”, Douglas Yamashita (ed.), Planejamento Tributário à Luz 
da Jurisprudência (São Paulo: Lex, 2007) pp. 239-238.

495 Therefore, the definition of James Alm seems to be incomplete – at least from the BEPS Project’s 
perspective – when he states: “The ATP is often seen as a tax avoidance transaction that 
complies with literality but abuses the spirit of the law.” See: James Alm, “Um Sistema Tributário 
Transparente Desencorajaria o ‘Planejamento Tributário Agressivo’?”, Eurico Marcos Diniz de 
Santi (ed.), Transparência Fiscal e Desenvolvimento: Homenagem ao Professor Isaias Coelho (São 
Paulo: Editora FISCOsoft, 2013) p. 276.
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Dourado, “In contrast to the principle of abuse, aggressive tax planning also covers 
the existence of legal gaps or mismatches exploited in transnational situations.”496

In view of the comments that have been presented, what is relevant for 
the analysis in this Section is that few Actions of the BEPS Action Plan are 
more related to the issue of gaps and mismatches in domestic laws – which are 
explored by the taxpayer, whether abusively or not – than Action 2.

Hybrid mismatch arrangements are a direct consequence of the regular 
exercise of each country’s tax sovereignty in the design of their own tax 
systems. Such design creates opportunities that are then used by multinationals 
to enjoy an overall reduced tax burden on their transactions. As Luís Eduardo 
Schoueri points out, “Since each State is free to design its own tax rules, it is 
not surprising that there is a lack of harmony among them, implying different 
qualifications for the same instrument or corporate structure.”497

One might say that there is nothing wrong with what multinationals 
do when they explore such hybrid mismatches – as long as they do not do it 
artificially. According to Reinout de Boers and Otto Marres, “A cynical take 
might be that only two universal principles apply in international tax: the 
first principle being that states will take what tax revenue they can get (where 
possible and at the expense of other states through tax competition); the second 
principle being that taxpayers will pay as little tax as they can (legally) get away 
(where possible using aggressive tax planning.”498

Notwithstanding this, at the core of the problem of hybrid mismatches is 
a crucial discussion regarding which country is entitled to tax revenue derived 
from international operations. Quoting again from the article of Reinout de 
Boers and Otto Marres, “The very nature of hybrid mismatch arrangements 

496 Ana Paula Dourado, “Aggressive Tax Planning in EU Law and in the Light of BEPS: The EC 
Recommendation on Aggressive Tax Planning and BEPS Actions 2 and 6” (2015) 43 (1) Intertax, 
p. 48. Also see: José Manuel Calderón Carrero & Alberto Quintas Serra, Cumplimiento Tributario 
Cooperativo y Buena Governanza Fiscal en la Era BEPS (Navarra: Civitas, 2015) pp. 45-50.

497 Luís Eduardo Schoueri, “O Projeto BEPS: Ainda uma Estratégia Militar”, Marcus Lívio Gomes & Luís Eduardo 
Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. I, p. 37.

498 Reinout de Boers & Otto Marres, “BEPS Action 2: Neutralizing the Effects on Hybrid Mismatches 
Arrangements” (2015) 43 (1) Intertax, p. 14. On this topic, also see: Gustavo Brigagão & Flávia 
Cavalcanti Pepe, “Neutralizing Hybrid Financial Instruments — Selected Tax Policy lssues”, Ana 
Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), 
Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 586-587.



219

Brazil’s International Tax Policy

– which benefit from at least two tax systems and which operate fully within 
the scope of each such system – renders it impossible to identify the loser state 
that should repair the mismatch.”499

The fight against hybrid mismatches might even trigger conflicts between 
states. Consider, for instance, the example presented by Jan van de Steek 
covering reverse hybrids. In a nutshell, the tax planning consists of the use 
an European transparent entity in Europe, so that the European country will 
consider that income is being paid directly to the United States – and therefore 
not tax it – while, on the other hand, the United States consider that the same 
income belongs to the European entity – and therefore would only be taxed in 
that country if repatriated.500

The point raised by this author is: would the United States accept any 
action from the European Union to tax the profits of the American controlled 
company? In other words, which country is entitled to those tax revenues?

This is the complex scenario behind BEPS Action 2, on Neutralising the 
Effects of Hybrid Mismatch Arrangements. This work is a follow up on OECD’s 
previous work on hybrid mismatches.501

In 2012, the OECD expressed that hybrid mismatch arrangements “May 
be used to exploit differences in countries’ tax rules and achieve results such as 
(i) the multiple deduction of the same expense in different countries, (ii) the 

499 Reinout de Boers & Otto Marres, “BEPS Action 2: Neutralizing the Effects on Hybrid Mismatches 
Arrangements”. Intertax, Amsterdam, n. 43 (1), p. 14. Similarly, Ramon Tomazela Santos argues that 
“The problem of the justification above [presented by the OECD in the Action 2 Report] is that the 
loss of tax collection assumes the existence of a right to receive a certain public revenue, which is 
questionable in the case of financial hybrid instruments, because the taxpayer fulfills the requirements 
of both States’ tax systems involved. Thus, from each State’s perspective, there is no loss of tax 
collection, since the tax savings obtained by the taxpayer can only occur as a result of the asymmetry 
between the tax treatments prescribed by the two States involved. Therefore, there is no way to identify 
whether each State, individually considered, actually suffered a tax revenue loss.” Ramon Tomazela 
Santos, “Instrumentos Financeiros Híbridos e a Arbitragem Fiscal Internacional — As Considerações 
de Política Fiscal na Ação 2 do Projeto BEPS”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A 
Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. I, p. 121.

500 Jan van de Steek, “The United States of America is the most powerful nation on Earth. What does this 
mean for the future of CV/BV-structures?” (2016) Kluwer International Tax Blog, available at http://www.
kluwertaxlawblog.com/blog/2016/01/21/the-united-states-of-america-is-the-most-powerful-nation-on-
earth-what-does-this-mean-for-the-future-of-cvbv-structures/. Accessed on January 22, 2016.

501 OECD, Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues (Paris: OECD, 2012). 
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deduction of a payment in the country of the payer without a corresponding 
inclusion in the country of the payee and (iii) multiple tax credits for a single 
amount of foreign tax paid. Hybrid mismatch arrangements therefore raise a 
number of tax policy issues, affecting for example tax revenue, competition, 
economic efficiency, transparency and fairness.”502 These are basically the same 
issues tackled by the BEPS Report on Action 12.

This Report was divided in two parts. Part I “Sets out recommendations 
for rules to address mismatches in tax outcomes where they arise in respect of 
payments made under a hybrid financial instrument or payments made to or by a 
hybrid entity. It also recommends rules to address indirect mismatches that arise 
when the effects of a hybrid mismatch arrangement are imported into a third 
jurisdiction.”503 The OECD’s overall recommendation in Part I was the following.

“The recommended primary rule is that countries deny the taxpayer’s 
deduction for a payment to the extent that it is not included in the 
taxable income of the recipient in the counterparty jurisdiction or it is 
also deductible in the counterparty jurisdiction. If the primary rule is not 
applied, then the counterparty jurisdiction can generally apply a defensive 
rule, requiring the deductible payment to be included in income or denying 
the duplicate deduction depending on the nature of the mismatch.”504

Even though a great deal of hybrid mismatches issues is related to domestic 
tax law gaps and mismatches, there are also situations in which tax payers’ 
structures are based on tax treaties’ provisions. The goal of the Reports Part II 
is to address “the part of Action 2 aimed at ensuring that hybrid instruments 
and entities, as well as dual resident entities, are not used to obtain unduly the 
benefits of tax treaties and that tax treaties do not prevent the application of 
the changes to domestic law recommended in Part I.”505

There is no doubt that multinationals operating in Brazil engage in 
tax planning using hybrid mismatches. However, it is doubtful that such tax 
structures represent significant tax revenue losses to the country. Brazil has 
no transparent entities – and does not see any other country’s entities as 

502 OECD, Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues (Paris: OECD, 2012) p. 11.

503 OECD, Neutralising the Effects of Hybrid Mismatch Arrangements (Paris: OECD, 2015) p. 11.

504 OECD, Neutralising the Effects of Hybrid Mismatch Arrangements (Paris: OECD, 2015) p. 12.

505 OECD, Neutralising the Effects of Hybrid Mismatch Arrangements (Paris: OECD, 2015) p. 12.
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transparent. Moreover, as previously analyzed, Brazil has probably the most 
extensive CFC rules in the world. 

Therefore, it seems unlikely that Brazil would embark in a crusade against 
hybrid mismatches that might require significant administrative effort and, in 
the end, might have low impacts on the country’s tax collection.

For instance, two features of Brazil’s income tax regulations have been 
singled out as triggers of BEPS due to hybrid mismatches: the deductibility of 
interest on net equity (“INE” or “JCP”) and dividend payments exemption. 

According to Article 9 of Law No. 9,249 of 1995, a Brazilian legal entity is 
allowed to deduct from its Corporate Income Tax and Social Contribution Tax 
a notional interest calculated on the net equity accounts and limited to the pro 
rata die variation of the Long-term Interest Rate (TJLP). The actual payment or 
credit of INE is conditional upon the existence of profit – current or accrued – an 
amount equal or greater than twice the amount of interest to be paid or credited.

INE payments are part of hybrid mismatch tax planning when the Brazilian 
entity makes such payments, triggering a 34% deductibility in Brazil,506 and the 
country of the recipient characterizes INE as an exempt dividend, for example.507

Because of its potential of BEPS triggering effects, the OECD has 
recommended that Brazil extinguish INE’s tax deductibility. It is a fair question 
whether Brazil should actually follow OECD’s recommendation in this area.

INE’s tax deductibility in Brazil was not designed to grant any special 
incentive to non-resident companies investing in the country.508 On the 
contrary, according to Luís Eduardo Schoueri these rules are meant to put capital 
investment and debt on equal footing, discouraging tax planning using excessive 

506 INE payments are subject to a 15% tax withholding in Brazil when the recipient is located in a regular 
taxing country and a 25% tax withholding when the recipient is located in a low tax jurisdiction.

507 Precisely to avoid the coincidence of the deduction in Brazil with non-taxation, some countries, such 
as Spain and the Netherlands, have modified their domestic legislation to include the taxation of INE 
received by their residents.

508 On this topic, see: Heleno Taveira Tôrres, “Juros sobre Capital Próprio — autonomia privada nos 
Investimentos societários e suas implicações em matéria tributária”, Heleno Taveira Tôrres (ed.), 
Direito Tributário Internacional Aplicado (São Paulo: Quartier Latin, 2007) v. IV, pp. 349-407.
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indebtedness.509 Therefore, it does not seem reasonable to expect that Brazil will 
change its rules in this area – at least not as a consequence of the BEPS Project.

The same comment is true is respect to dividend payments exemption. 
It is entirely driven by domestic tax policy reasons and has nothing to do with 
BEPS.510 It would definitely not be fair to impact the situation of all taxpayers 
in Brazil because a few are engaged in aggressive tax planning using such 
mismatches between Brazil’s and other country’s rules.

In November 2016, the OECD released the outcome of BEPS Action 
15, publishing the “Multilateral Convention to Implement Tax Treaty Related 
Measures to Prevent Base Erosion and Profit Shifting” (henceforth referred 
to as “the Multilateral Convention”).511 Part II of the Multilateral Convention 
dealt specifically with hybrid mismatches in Articles 3 to 5.

The provision of hybrid mismatch rules in the Multilateral Convention 
will force countries to take a formal position on the introduction of Action 2 
recommendations into their legislation. Such arrangements expressly provide for 
the possibility of a signatory country to submit reservations to them – see Articles 
3(5) “a”, 4(3) “a”, and 5(1) of the Multilateral Convention. Therefore, we must 
wait and see how international adherence will be to this part of the Convention.

509 See: Luís Eduardo Schoueri, “Juros sobre Capital Próprio: Natureza Jurídica e Forma de Apuração Diante 
da “Nova Contabilidade”, Roberto Quiroga Mosquera & Alexsandro Broedel Lopes (eds.), Controvérsias 
Jurídico-Contábeis (Aproximações e Distanciamentos): 3º Volume (São Paulo: Dialética, 2012) p. 172.

510 On the grounds for income tax exemption on the distribution of dividends, see: Ramon Tomazela 
Santos, “A Isenção Outorgada aos Dividendos e Integração da Tributação das Pessoas Jurídicas e das 
Pessoas Físicas: o Pagamento de Dividendos à Conta de Reserva de Capital e a Influência da Recente 
Edição da Lei n° 12.973/2014” (2014) 31 Revista Direito Tributário Atual, pp. 297-320.

511 On the multilateral convention see: Stéphane Austry, John Avery Jones, Philip Baker, et. al., 
“The Proposed OECD Multilateral Instrument Amending Tax Treaties” (2016) 70 (12) Bulletin for 
lnternational Taxation, pp. 683-689.
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4.2.2.1. Analysis of Action 2 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

It does not seem that hybrid mismatch arrangements are a significant 
source of BEPS in Brazil. Therefore, the country should be careful before 
engaging in a complex international arrangement that could represent: (i) 
extra administrative burden for Brazil’s tax authorities; (ii) restriction on the 
country’s tax sovereignty; and (iii) the shift of taxing rights to countries that 
should not have them.

Therefore, in relation to Action 2, it is possible to conclude the following.

•	 There is no incompatibility between the objectives of Action 2 of the 
BEPS Project and Brazil’s international tax policy. However, Brazil 
should not change its domestic legislation – such as the one that 
provides for the deduction of INE or the exemption of dividends – 
based solely on the recommendations deriving from this Action.

•	 Since the topic of hybrid mismatches is included in the Multilateral 
Convention, Brazil should take a position on adherence to Articles 3 to 
5 of the treaty. This research has not identified any obstacle for Brazil 
to adopt such provisions by signing the Multilateral Convention.512

•	 Currently, there is no public information regarding any initiative of the 
country related to changes in its legislation regarding the taxation of 
hybrid mismatches, in line with this BEPS Project Action. There is also 
no sign of Brazil’s intention to sign the Multilateral Convention including 
the aforementioned provisions.

512 In the same sense, see: Ramon Tomazela Santos, “Brazil’s Approach Towards the BEPS Multilateral 
Convention”. Available at http://kluwertaxblog.com/2016/12/22/brazils-apProach-towards-the-beps-
multilateral-convention/. Accessed on December 31, 2016.
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4.2.3. Action 3: Designing Effective  
Controlled Foreign Company Rules

Brazil’s CFC rules were analyzed in Sections 1.4.3.1 and 2.2.1 of this study. 
In this section, our goal is to comment on the potential implications of BEPS 
Action 3 on the country’s international tax policy regarding CFCs.

According to the final report, Action 3 has six building blocks:

•	 Rules for defining a CFC (including a definition of control) 

•	 CFC exemptions and threshold requirements

•	 Definition of CFC income

•	 Rules for computing income

•	 Rules for attributing income

•	 Rules to prevent or eliminate double taxation.513

We will analyze OECD’s Report vis-à-vis each of the Brazilian rules. 
Nevertheless, we share the same thought as Yariv Brauner, when he states 
that apparently “The OECD views the CFC rules as domestic regimes that – 
perhaps due to domestic political pressures or even incompetence do not follow 
best practices. In response, the OECD presumably expects to specify such best 
practices to assist countries in implementing these necessary domestic norms.”514

Therefore, this is a domestic tax issue515 and the most the OECD can do is 
to make suggestions that countries might include it in their domestic laws or not. 
There is no multilateral approach – this subject is not part of the Multilateral 
Convention’s scope – that could be used to coordinate CFC rules globally. 
Although, as it has been noted by Ricardo André Galendi Júnior, only with 
coordination among countries can such rules be optimally used to fight “BEPS”.516

513 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 11.

514 Yariv Brauner, “What the BEPS?” (2014) 16 (2) Florida Tax Review, p. 85.

515 In this sense, see: Diogo de Andrade Figueiredo, “A Transparência Fiscal Brasileira e o Plano de Ação n° 3: 
Considerações sobre a Adequação do Modelo Adotado pelo Brasil como Mecanismo de Combate ao BEPS e 
de Fomento à Competitividade das Empresas Brasileiras no Exterior”, Marcus Lívio Gomes & Luís Eduardo 
Schoueri (eds.), A Tributação Internacional na Era Pôs-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. 1, p. 261.

516 Ricardo André Galendi Júnior, “Fundamentos da Tributação de Lucros no Exterior: entre 
Competitividade e Harmonização” (2015) 33 Revista Direito Tributário Atual, pp. 409-410.
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This fact – the domestic treatment of the subject – is especially true as a 
consequence of the limitations that member countries of the European Union 
have in enacting CFC regulations. Since the decision in the Cadbury Schweppes 
case, when the European Court of Justice decided that CFC rules can only target 
the so-called “wholly artificial arrangements”.517 Otherwise, they are considered 
to be contrary to the fundamental freedoms of the European Union.518

Brazil’s CFC rules are so overreaching that it is hard to imagine that this 
Report will expose shortcomings in the countries domestic legislation. On the 
other hand, most the OECD member countries would not be allowed to have 
as extensive CFC rules as Brazil has.

4.2.3.1. Rules for Defining a CFC 

One of the main focuses of the Action 3 Report on this subject was 
related to the characterization of transparent entities, trusts, and permanent 
establishments as CFCs.519 In this particular case, the results of Action 3 were 
relatively irrelevant to Brazil, since the country’s legislation does not recognize 
these kinds of entities.

The rules for defining a CFC are also concerned with the nature of 
control. According to the Action 3 Report, there are different types of control.

•	 Legal control

•	 Economic control

517 See: Alberto Xavier, Direito Tributário Internacional (Coimbra: Almedina, 2007) p. 429. Jacques Malherbe, 
“Controlled Foreign Corporations: Revisitadas à Luz dos Tratados de Bitributação e do Direito Comunitário 
Europeu” (2007) 21 Revista Direito Tributário Atual, pp.117-119; Jacques Malherbe, “Controlled Foreign 
Corporations in the EU After Cadbury Schweppes”, Heleno Taveira Tôrres (ed.), Direito Tributário 
Internacional Aplicado (São Paulo: Quartier Latin, 2008) v. V, pp. 667-760.

518 On this topic, see: Ana Paula Saunders, “Tributação na Europa e a Aplicação das Liberdades Fundamentais”, 
Ana Paula Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), 
Estudos de Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) pp. 643-675; Michael Lang & 
Sabine Heidenbauer, “Wholly Artificial Arrangements”, Luc Hinnekens & Philippe Hinnekens (eds.), A 
Vision of Taxes Within and Outside European Borders (The Netherlands: Kluwer, 2008) pp. 597-615.

519 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 21.
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•	 De facto control

•	 Control based on consolidation.520

Brazil’s approach towards corporate control is very formalistic. It is based 
either on the Brazilian company’s preponderance in the deliberations of the 
investee abroad or in the link between the Brazilian company and the foreign 
investee’s parent company – which is the case of affiliates held equivalent to 
parent companies.

The Report is further concerned with the level of control that is necessary 
in order to apply CFC rules.521

The OECD Action 3 Report is clearly concerned with the possibility of a 
parent company exerting influence over the CFC. The Report provides forms 
of joint-control – similar to cases where affiliated companies are considered to 
be “acting-in-concert”, as provided for Article 83 of Law No. 12,973 of 2014 – as 
well as taxation rules applicable to indirectly controlled companies, as provided 
for Article 77 of Law No. 12,973 of 2014.522

In light of these observations, it can be stated that Brazil’s CFC rules are in 
line with the OECD’s recommendations in this first area.

4.2.3.2. CFC Exemptions and Threshold Requirements

This is probably the Report’s building block that most clearly opposes 
Brazil’s international tax policy regarding CFCs. The reason for such 
contradiction is that this topic highlights the OECD’s concern with using CFC 
rules to prevent base erosion and profit shifting. However, from a Brazilian 
standpoint, CFC rules are a standard taxing instrument that is not exclusively 
focused on avoiding BEPS. 

520 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 24.

521 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 25.

522 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) pp. 25-28.
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The OECD’s recommendation in this second block – basically focused on 
providing exemptions and limits to CFC rules – is completely out-of-line with 
Brazil’s policy, since it demonstrates OECD’s concern to balance CFC rules’ 
effectiveness and the overall level of administrative burden for the companies.523

For example, the Report recommends not to apply “CFC rules” when the 
controlled company’s result abroad is below a certain threshold. The Report 
also suggests that the rules should not be applied when the CFC is subject to 
taxation at an appropriate level in the country where it is located.524 Brazilian 
legislation does not have any provisions in this regard, and in fact, these 
recommendations deviate from the Brazilian policy in this area.

4.2.3.3. Definition of CFC Income

The focus of this block is to ascertain whether the income earned by a CFC 
is of the type that raises concerns regarding base erosion and profit-shifting, 
and whether it should be attributed to shareholders or controlling parties.525

As previously pointed out, with respect to Brazil’s CFC rules, the most 
important feature is the fact that it is applicable to any and all kinds of profit 
earned, regardless of its nature or the activity that is being carried out.

On the other hand, such feature is exactly the main argument for denying 
the Brazilian rules the status of “CFC rules”.

In this case, the Action 3 Report seems to confirm the comment previously 
made: that Brazilian rules are indeed “CFC rules”.

Regarding this issue, the OECD’s Action 3 Report clearly indicates that 
countries have the leeway to decide on the extension of the definition of CFC 
income. In its words, “Jurisdictions could also apply a full-inclusion system, 
which would target income raising BEPS concerns by treating all income earned 
by a CFC as CFC income regardless of its character. Full-inclusion systems also 

523 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 33.

524 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) pp. 33-41.

525 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 43.
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aim to prevent long-term deferral of taxation, which is relevant in the context 
of worldwide tax systems.”526

Brazil’s system is what the report refers to as a “full-inclusion system”. 
Since the OECD is concerned with preventing base erosion and profit shifting, 
it follows that it would not oppose systems such as Brazil’s. 

The only point raised by the OECD is that, from a tax policy perspective, a 
“full-inclusion system” might put the country that adopts it, as well as its MNEs, at a 
competitive disadvantage in the international marketplace.527 However, this issue 
should be dealt with domestically by the countries, as there is no incompatibility 
between the “full-inclusion system” and the BEPS Project’s Action 3 Report.

Therefore, the Report seems to validate the interpretation that the 
Brazilian regime of taxation on profits earned by controlled foreign companies 
has, in fact, the characteristics of a type of “CFC rule”.

4.2.3.4. Rules for Computing Income

After determining what CFC income is, the Report turns its attention 
to the rules for computing income. The main aspects in this block would be 
to determine: (i) which jurisdiction’s rules should apply; and (ii) whether any 
specific rules for computing CFC income are necessary.528

Regarding which rules should apply to the computation of income, the 
Report presents four models:

•	 Applying the rules of the parent company – which is the OECD’s 
recommendation

•	 Applying the rules of the CFC jurisdiction – which is the model adopted 
by Brazil (Article 25, Paragraph 7, of Law No. 9,429/1995)

•	 Allowing the taxpayer to choose

526 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 44.

527 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 16.

528 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 57.
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•	 Establishing a common standard that would apply to the computation 
of income (e.g., using the International Financial Reporting Standards 
as a common standard).

The other aspect related to the computation of income deals with 
the offsetting of losses of the CFC. The OECD’s recommendation is that 
“Jurisdictions should have a specific rule limiting the offsetting of CFC losses so 
that they can be used only against the profits of the same CFC or against the 
profits of other CFCs in the same jurisdiction.”529

Once again Brazil’s regulations are generally in line with the OECD’s 
recommendations. More accurately, Brazil’s rules are more rigid than the 
proposed OECD standards since they only allow the use of CFC’s losses to 
offset profits of the same CFC – i.e., losses cannot be used to offset profits of 
other CFCs in the same jurisdiction.

4.2.3.5. Rules for Attributing Income to a CFC

According to the BEPS Action 3 Report, “Income attribution can be 
broken into five steps: (i) determining which taxpayers should have income 
attributed to them; (ii) determining how much income should be attributed; 
(iii) determining when the income should be included in the returns of the 
taxpayers; (iv) determining how the income should be treated; and (v) 
determining what tax rate should apply to the income.”530

The aspects dealt with in this Chapter are more procedural than 
substantive. Which taxpayer should have income attributed to them? Answer: 
Obviously, the taxpayer that according to the legislation is considered to be 
the CFC’s parent. How much income should be attributed to the taxpayer? 
Once again, the answer seems obvious. The amount of income attributed to 
the taxpayer must be proportionate to their participation in the CFC. When 
should the income be included in the income tax computation and how should 
the income be treated – deemed dividends, profits of the parent, etc. – and 

529 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 57.

530 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 61.
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which tax rate should apply to CFC income seems another obvious question – 
e.g., should the parent jurisdiction’s corporate income tax rate apply? These are 
all questions that must be answered by each country.

Brazilian rules are, once again, totally aligned with the Report. 

4.2.3.6. Rules to Prevent or Eliminate Double Taxation

This chapter of the BEPS Report focuses on rules to prevent or eliminate 
double taxation. It takes into account three different cases:

“(i) situations where the attributed CFC income is also subject to foreign 
corporate taxes 

“(ii) situations where CFC rules in more than one jurisdiction apply to 
the same CFC income 

“(iii) situations where a CFC actually distributes dividends out of income 
that has already been attributed to its resident shareholders under the 
CFC rules or a resident shareholder disposes of the shares in the CFC.”531

The OECD’s recommendations are that in the first two situations, double 
taxation should be avoided by the parent company’s jurisdiction through 
allowing it to use the foreign tax credit. In the third situation, double taxation 
would be prevented by the parent company’s jurisdiction through granting an 
exemption that would avoid double taxation of dividends and capital gains.532

In general, Brazilian CFC rules are aligned with the OECD’s recommendations, 
since, as previously mentioned, they provide the possibility of using foreign tax credit 
and they do not tax dividends effectively distributed by the foreign controlled company.

531 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 65.

532 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 65.
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4.2.3.7. Analysis of Action 3 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

The BEPS Action 3 Report started by presenting the OECD’s view 
regarding policy considerations in connection with CFC rules. The four general 
policy considerations are: “(i) their role as a deterrent measure; (ii) how they 
complement transfer pricing rules; (iii) the need to balance effectiveness with 
reducing administrative and compliance burdens; and (iv) the need to balance 
effectiveness with preventing or eliminating double taxation.”533

During the discussions that preceded the enactment of Law No. 12,973 of 
2014, it was clear that the position of Brazil’s authorities regarding the country’s 
CFC regulations went beyond considering it to be a deterrent measure. Indeed, 
they were considered as an instrument to increase tax collection.

Moreover, it does not seem that balancing effectiveness with reducing 
compliance and administrative burdens plays a significant role in Brazil’s policy 
regarding CFC regulation. 

The other two pillars present in Brazil’s rules provide mechanisms to 
avoid an overlap between transfer pricing and CFC rules534 and, as previously 
mentioned, also establish mechanisms to avoid double taxation of income. 

This report also includes some specific policy objectives: (i) striking 
a balance between taxing foreign income and maintaining competitiveness; 
(ii) preventing base stripping; and (iii) interaction between CFC rules and 
European Union rules and case law. 

The most interesting of these specific policy objectives (considering 
Brazil’s tax policy) is the necessary balance between taxing foreign income and 
maintaining competitiveness. According to the report: 

“14. In designing CFC rules, a balance must be struck between taxing 
foreign income and the competitiveness concerns inherent in rules that 
tax the income of foreign subsidiaries. CFC rules raise two primary types 
of competitiveness concerns. First, jurisdictions with CFC rules that 

533 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 13.

534 See Article 86 of Law No. 12,973 of 2014.
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apply broadly may find themselves at a competitive disadvantage relative 
to jurisdictions without CFC rules (or with narrower CFC rules) because 
foreign subsidiaries owned by resident companies will be taxed more 
heavily than locally owned companies in the foreign jurisdiction. This 
competitive disadvantage may in turn lead to distortions, for instance 
it may impact on where groups choose to locate their head office or 
increase the risk of inversions, and it may also impact on ownership 
or capital structures where groups attempt to avoid the impact of CFC 
rules. CFC rules can therefore run the risk of restricting or distorting 
real economic activity. Second, multinational enterprises resident in 
countries with robust CFC rules may find themselves at a competitive 
disadvantage relative to multinational enterprises resident in countries 
without such rules (or with CFC rules that apply to a significantly lower 
rate or narrower base). This competitiveness concern arises because the 
foreign subsidiaries of the first MNEs will be subject to a higher effective 
tax rate on the income of those subsidiaries than the foreign subsidiaries 
of the second MNEs due to the application of CFC rules, even when 
both subsidiaries are operating in the same country.”535

The report is clear in acknowledging that a “full-inclusion system” has 
adverse effects on competitiveness – both for the country that enacts it and for 
the country’s multinationals. 

That is exactly criticism number one against Brazil’s rules: that since they 
are full-inclusion rules, they jeopardize the capacity of Brazilian companies to 
compete internationally. However, despite such criticism, the country shows no 
signs of changing its policy in the near future. 

Therefore, with respect to BEPS Action 3, it can be concluded:

•	 Considering the observations in this section, the opinion of this 
study’s author is that, even though Brazil’s rules and the OECD’s 
standards diverge, it does not seem accurate to ascertain that they 
cannot be reconciled – considering BEPS prevention, not other 
purposes. In fact, as previously mentioned, from a perspective of 
BEPS avoidance, Brazil’s rules are tougher than the OECD’s, except 
for the fact that they do not apply to natural persons. On the other 
hand, in most cases where there is a divergence between both rules, 

535 OECD, Designing Effective Controlled Foreign Company Rules, Action 3 - 2015 Final Report (Paris: 
OECD, 2015) p. 16.
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the OECD recognizes the liberty of each jurisdiction to choose its 
own path. In any case, it does not seem that Brazilian legislation will 
change in order to adjust to the OECD’s recommendations.536

•	 At this moment, there is no public information regarding any kind 
of Brazilian initiative concerning changes in CFC rules legislation to 
align with this BEPS Project’s Action.

4.2.4. Action 4: Limiting Base Erosion Involving 
Interest Deductions and Other Financial Payments

As the OECD noted at the beginning of the BEPS Action 4 Report, “The 
use of third party and related party interest is perhaps one of the simplest profit-
shifting techniques available in international tax planning. The fluidity and 
fungibility of money makes it a relatively simple exercise to adjust the mix of 
debt and equity in a controlled entity.”537 In addition, according to the Report, 
“The ongoing existence of international debt shifting has been established in 
a number of academic studies which show that groups leverage more debt in 
subsidiaries located in high tax countries.”538

The Report’s recommendations for a best practice approach to limit base 
erosion involving interest deduction include the following elements.

“De minimis monetary threshold to remove low risk entities 

Based on net interest expense of local group

Optional

+

“Fixed ratio rule

536 In this sense: Luis Cesar Souza de Queiroz, Ana Paula Braga Saunders & Renata Cunha Santos 
Pinheiro, “O Projeto BEPS da OCDE e o Plano de Ação 3: Fortalecimento das Regras de CFC”, 
Marcus Livio Gomes & Luis Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS 
(Rio de Janeiro: Lumen Juris, 2016) v. I, p. 194.

537 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments (Paris: 
OECD, 2015) p. 15. 

538 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments (Paris: 
OECD, 2015) p. 17.
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Allows an entity to deduct net interest expense up to a benchmark net 
interest/EBITDA ratio 

Relevant factors help a country set its benchmark ratio within a corridor 
of 10%-30%

+

“Group ratio rule

Allows an entity to deduct net interest expense up to its group’s net interest/
EBITDA ratio, where this is higher than the benchmark fixed ratio

Option for a country to apply an uplift to a group’s net third party 
interest expense of up to 10%

Option for a country to apply a different group ratio rule or no group 
ratio rule

+

“Carry forward of disallowed interest /unused interest capacity and/
or carry back of disallowed interest

Optional

+

“Targeted rules to support general interest limitation rules and 
address specific risks 

+

“Specific rules to address issues raised by the banking and insurance sectors”539

In choosing between a direct general interest limitation – which restricts 
the “amount of interest an entity may deduct for tax purposes” – and an 
indirect limitation – which restricts “the amount of debt with respect to which 
an entity may claim deductions for interest”,540 the OECD chose a direct 
approach. According to the Report, “Given the key policy objective is to tackle 
base erosion and profit shifting involving interest and payments economically 
equivalent to interest, the best practice set out in this report includes rules 
which directly limit the level of interest expense that an entity may deduct 

539 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments (Paris: 
OECD, 2015) p. 25.

540 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments (Paris: 
OECD, 2015) p. 37.
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for tax purposes. It also includes features, such as the group ratio rule, which 
should address some of the possible issues this raises.”541

The basis for applying a fixed ratio rule is the company’s EBITDA. According 
to the Report, “The premise underlying the fixed ratio rule is that an entity 
should be able to deduct interest expense up to a specified proportion of EBITDA, 
ensuring that a portion of an entity’s profit remains subject to tax in a country. A 
fixed ratio rule can apply to all entities, including those in a multinational group, 
a domestic group and standalone entities. The underlying benchmark fixed ratio 
is determined by a country’s government and applies irrespective of the actual 
leverage of an entity or its group. Interest paid to third parties, related parties and 
group entities is deductible up to this fixed ratio, but any interest which takes the 
entity’s ratio above this benchmark is disallowed.”542

As noted by Yariv Brauner, similar to the Report on Action 3, this Report 
on Action 4, “Seems to aim – at most – at developing best practices. Limitations 
on the deduction of interest expenses are naturally a matter of domestic laws in 
practice.”543 This conclusion appears to be corroborated by the opinion of Emilio 
Cencerrado Millán and María Teresa Soler Roch, who argue that, “It seems 
obvious that such rules should be implemented through domestic legislation 
taking into account both perspectives (inbound and out bound), although the 
wording of the proposal shows an unclear mixture of both perspectives; the type 
of taxpayers (related or third parties) as well as the objective of avoiding double 
non-taxation should also be considered.”544 This subject is beyond the Multilateral 
Convention’s scope, and, therefore, will depend on changes to the legislation of 
countries that intend to incorporate the OECD’s recommendations.

541 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments (Paris: 
OECD, 2015) p. 39.

542 OECD, Limiting Base Erosion Involving Interest Deductions and Other Financial Payments (Paris: 
OECD, 2015) p. 47.

543 Yariv Brauner, “What the BEPS?” (2014) 16 (2) Florida Tax Review, p. 89.

544 Emilio Cencerrado Millán & María Teresa Soler Roch, “Limit Base Erosion via Interest Deduction 
and Others” (2015) 43 (1) Intertax, p. 59.



236

Sergio André Rocha

4.2.4.1. Brazil’s Rules Opposing BEPS that Involve 
Interest Deductions and Other Financial Payments

Brazil’s domestic regulations establish several mechanisms that prevent 
BEPS which involve interest deductions and other financial payments, as briefly 
described below.

•	 Application of transfer pricing rules, Article 22 of Law No. 9,430 of 
1996, establish that intragroup interest payments are subject to transfer 
pricing tests. According to Articles 24 and 24-A of that law, any 
payment of interest to a resident in a tax haven or to an entity under 
preferential tax regime will also be subject to transfer pricing control.545

•	 Application of thin capitalization rules. Article 24 of Law No. 12,249 
of 2010 establishes an interest deduction threshold on intragroup 
loans. Deductions are disallowed if intragroup debt is higher than 
50% of the Brazilian company’s equity. In accordance with Article 25 
of the same law, the debt ceiling will be lower if the lender is located 
in a tax haven or is under a preferential tax regime.546

•	 Non-deductibility for Income Tax and Social Contribution Tax 
purposes of any payments to residents in tax havens or preferential tax 
regimes unless the Brazilian entity can prove the following.

•	 Identification of the beneficial owner of the payment

•	 Proof of the operational capacity of the individual or legal entity 
abroad to accomplish the transaction

•	 Documented proof of the payment and receipt of goods and services.

•	 Withholding taxation at source at a 25% rate on any interest payments to 
residents in tax havens. A 15% rate applies in all other cases.

545 See: Luís Eduardo Schoueri, Preços de Transferência no Direito Tributário Brasileiro, 3rd. Ed. (São 
Paulo: Dialética, 2013) pp. 337-357.

546 See: Marcos Paulo Caseiro & Thaísa Bombicini Pintor, “As Regras deSubcapitalização no 
Ordenamento Jurídico Brasileiro”, Demes Brito & Marcos Paulo Caseiro (eds.), Direito Tributário 
Internacional: Teoria e Prática (São Paulo: Revista dos Tribunais, 2014) pp. 725-740.
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4.2.4.2. Analysis of Action 4 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

This is definitely an area of interest for Brazil. Most of the country’s rules 
in this area have been in force for more than a decade, and even Edgar Santos 
Gomes, Rafael Dino Mann Medeiros and Felipe Senges affirm that, “In a 
final analysis, the Brazilian rules seem more severe than those recommended 
by the BEPS [Project]”.547 Would Brazil change them to adapt to the OECD’s 
recommendations? Probably not. Is there anything that indicates an opposition 
between Brazil’s current rules and such recommendations? Definitely not. 
Therefore, whether Brazil will adjust its rules to get them closer to the outcome 
of the BEPS Project is essentially a matter of cost/benefit analysis of changing a 
system that is currently working. 

Therefore, regarding Action 4, the following can be concluded.

•	 The purpose of Action 4 is aligned with Brazil’s international tax 
policy. However, since Brazil already has its own rules for avoiding 
base erosion by deduction of interest, it does not appear that the 
OECD recommendations will have any effect on the country’s 
legislation.

•	 This issue is not included in the Multilateral Convention, depending 
on a country’s initiative for its implementation.

•	 Currently, there is no public information regarding any country 
initiative related to changes in its legislation that deals with the 
subject of this BEPS Project Action.

547 Edgar Santos Gomes, Rafael Dinoá Mann Medeiros & Felipe Senges Pereira, “O Plano de Ação 
n° 4 do Projeto BEPS da OCDE — Limites à Erosão de Base Tributária Através da Dedução de 
Juros e Outras Compensações Financeiras”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), 
A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. I, p. 281; Paulo 
Penteado de Faria e Silva Neto also argues that it would be “unnecessary to adopt Action 4 in Brazil”, 
considering the “anti-BEPS” mechanisms already in place in Brazil’s legilslation. See: Paulo Penteado 
de Faria e Silva Neto, “Dedutibilidade de Juros e Outros Pagamentos Financeiros — A Ação n. 4 do 
BEPS sob a Ótica dos Países em Desenvolvimento”, Marcus Lívio Gomes & Luís Eduardo Schoueri 
(eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. 1, p. 329.
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4.2.5. Action 5: Countering Harmful  
Tax Practices More Effectively, Taking  
into Account Transparency and Substance

Action 5 is totally aligned with Brazil’s tax policy.548 It basically follows 
up on previous OECD work on countering harmful tax practices. However, 
as it is clearly stated in this Report, “The work on harmful tax practices is 
not intended to promote the harmonisation of income taxes or tax structures 
generally within or outside the OECD, nor is it about dictating to any country 
what should be the appropriate level of tax rates. Rather, the work is about 
reducing the distortionary influence of taxation on the location of mobile 
financial and service activities, thereby encouraging an environment in which 
free and fair tax competition can take place.”549

The renewed approach to combat harmful tax practices is based on 
two main pillars: the requirement of substantial activity and the need for 
transparency – including the exchange of information about rulings.550

According to the BEPS Action 5 Report, it “specifically requires substantial 
activity for any preferential regime. Seen in the wider context of the work on 
BEPS, this requirement contributes to the second pillar of the BEPS Project, 
which is to align taxation with substance by ensuring that taxable profits can no 
longer be artificially shifted away from the countries where value is created”.551

In the analysis of substantial activity requirements, the Report focuses its 
attention on eight types of regimes, namely: (i) IP regimes, (ii) headquarters 
regimes, (iii) distribution and service centers regimes, (iv) financing and leasing 

548 See: João Ricardo Barbieri Stark & Jonathan Barros Vita, “Ação 05 do BEPS e sua Aplicabilidade no 
Planejamento Tributário Brasileiro” (2017) 5 Revista de Direito Tributário Contemporâneo, pp. 17-38.

549 OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 
Substance (Paris: OECD, 2015) p. 11.

550 OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 
Substance (Paris: OECD, 2015) p. 23.

551 OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 
Substance (Paris: OECD, 2015) p. 23.
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regimes, (v) fund management regimes, (vi) banking and insurance regimes, 
(vii) shipping regimes, and (viii) holding company regimes.552

After decades of tax formalism in Brazil, tax planning, structures and 
operations carried out by taxpayers began to be examined from substance-over-
form approach in the 21st century. There is great concern with the analysis 
of the substance of activities developed by foreign controlled and affiliated 
companies, especially in the case of holding and trading companies.

On the source taxation side, Brazil has serious difficulties identifying 
whether the beneficiary of payments originating from the country are the 
beneficial owners of such payments or merely conduits channeling the funds to 
their actual beneficiaries.

Regarding transparency, the BEPS Report states that “The second priority 
under Action 5 for revamping the work on harmful tax practices is to improve 
transparency, including the compulsory spontaneous exchange of information 
on certain rulings. This work contributes to the third pillar of the BEPS Project 
which has the objective of ensuring transparency while promoting increased 
certainty and predictability.”553

The Report defines “ruling” as “any advice, information or undertaking 
provided by a tax authority to a specific taxpayer or group of taxpayers 
concerning their tax situation and on which they are entitled to rely”.554

Taking such a broad definition into account, one can say that Brazil’s 
domestic tax regulations qualify as “rulings” for the purposes of this Action.555 
However, Brazilian rulings cannot be “negotiated” with tax authorities – 
taxpayers present a question to tax authorities who then analyze the subject 
and provide a reply. 

552 OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 
Substance (Paris: OECD, 2015) pp. 24-40.

553 OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 
Substance (Paris: OECD, 2015) p. 45.

554 OECD, Countering Harmful Tax Practices More Effectively, Taking into Account Transparency and 
Substance (Paris: OECD, 2015) p. 47.

555 Articles 46 through 58 of Decree No. 70,235 of 1972.
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Moreover, since 2013, all ruling decisions are public and posted on Brazil’s 
Tax Office’s website.556 Such decisions are binding on tax authorities and 
therefore apply to all taxpayers in the same situation – not just the taxpayers 
that filed the rulings.557 Therefore, Brazilian tax rulings are totally transparent. 

On the other hand, some tax planning structures used by Brazilian 
companies involve other countries such and Austria, Holland, and Luxembourg. 
These are based on rulings issued in these jurisdictions, which demonstrates 
that Action 5 is substantially aligned with Brazil’s tax policy.

4.2.5.1. Analysis of Action 5 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

The two mail pillars of BEPS Project’s Action 5, substance and 
transparency, are also two pillars of Brazil’s current tax policy – both domestic 
and international. There does not seem to be any contradiction between the 
OECD’s goals and Brazil’s goals in this area. As a matter of fact, it seems that 
Brazil can substantially benefit from the work on this Action.

Influenced by OECD’s work on Action 5, Brazil’s Tax Office changed the 
provisions of Article 2, of the Normative Instruction No. 1,037 of 2010, so as to 
include a sole paragraph with following wording.

“Article 2. The following are preferential tax regimes:  [...]

“III - regarding the Danish legislation, the regime applicable to legal 
entities constituted in the form of a holding company that do not 
perform substantive economic activity;

[…]

“IV - regarding the legislation of the Kingdom of the Netherlands, the 
regime applicable to legal entities constituted in the form of a holding 
company which do not perform substantive economic activity; [...]

“Single paragraph. For the purposes of identifying preferential tax 
regimes provided for in items III and IV of Article 2, it is understood that 
the legal entity that performs the activity of a holding company performs 

556 Article 27 of Normative Instruction No. 1,396 of 2013.

557 Article 9 of Normative Instruction No. 1,396 of 2013.
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substantive economic activity when it has, in its country of domicile, 
adequate operational capacity for its purposes, evidenced, among other 
factors, by the existence of own qualified employees that are sufficient 
in number, and of physical facilities adequate for the management and 
effective decision-making regarding:

“I - the development of activities for obtaining income derived from the 
assets at its disposal; or

“II - to the management of shareholdings in order to obtain income 
deriving from the distribution of profit and the capital gain.”

The enactment of Normative Instruction No. 1,658 of 2016, which included 
the above amendment to Normative Instruction No. 1,037 of 2010, reinforces 
the Brazilian commitment to implement Action 5 of the BEPS Project.

Thus, with respect to this Action, the following can be concluded.

•	 The purpose of Action 5 is aligned with the Brazilian international – and 
domestic – tax policy. The country has committed to adopt it and, as 
indicated, has already amended its legislation accordingly – even though 
the issuance of Normative Instruction No. 1,658 of 2016 does not imply 
that the recommendations of BEPS Action 5 were thoroughly adopted.

4.2.6. Action 6: Preventing the Granting of Treaty 
Benefits in Inappropriate Circumstances

Action 6 of the BEPS Project is definitely one of its most relevant initiatives. 
It raises both interesting and difficult questions. In fact, to ascertain what 
“inappropriate circumstances” are one has to first determine what “appropriate 
circumstances” are. This task leads to the determination of what functions are 
served by a tax treaty, which may vary between the perspectives of a developed 
country and a developing country. 

Indeed, as noted by Paulo Ayres Barreto and Caio Augusto Takano, some 
argue that in the case of developing countries’ tax policies, treaty shopping558 

558 It is recognized that conventions can be illegitimately used, and the main form of abuse is the so-
called “treaty shopping” (i.e., the improper use of the treaty) which, in Rosembuj’s words “indicates 
the use of a double taxation convention by a legal person, a natural person or a subject of law that, 
categorically, lacks the legitimacy to do so.” Tulio Rosembuj, Fiscalidad Internacional (Madrid: Marcial 
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as an instrument to attract of foreign investments can be considered one of the 
goals of a treaty. In their words:

“Accordingly, it seems that the effective attraction of technology and 
foreign investment to a country which grants the benefits of a tax treaty 
to a person that (i) is not entitled to such benefits and (ii) indirectly 
obtains such benefits through the use of a genuine and productive entity 
(which would otherwise qualify as a resident of one of the contracting 
states), is not contrary to the objectives and purposes of income tax 
treaties and thus should not be regarded as an abuse (‘improper use’) of 
the particular treaty.

“If the existence of a legitimate business structure is verified and so 
enhances investment levels and foreign capital in the country, there is no 
reason to condemn the behaviour of both the taxpayer (tax avoidance) 
and that state (tolerating treaty shopping arrangements). 

“In this sense, the decision of the Supreme Court of India in the Azadi 
Bachao Andolan case is paradigmatic. Although a comprehensive 
analysis of the case is beyond the scope of this article 25 a brief 
overview offers a valuable contribution to the discussion. In this case, 
the possibility to use the tax treaty between Mauritius and India to 
attract foreign investment and capital was expressly recognized by the 
Indian authorities, even though treaty benefits were indirectly granted 
to residents in third countries that had used structures crafted with the 
sole purpose of obtaining the benefits of the India-Mauritius treaty

“The decision of the Supreme Court of India has the merit of acknowledging 
that, without a specific limitation-on-benefits rule in the India-Mauritius 
treaty, its benefits should be granted to parties which, from a formal 

Pons, 1998) p. 111. Accordingly, Luc De Broe states that, “Treaty shopping concerns a situation in 
which a person who is not entitled to the benefits of a tax treaty makes use of another (normally 
legal) person to obtain those treaty benefits that are not available to him directly.” See: Luc de Broe, 
International Tax Planning and Prevention of Abuse (Amsterdam: IBFD, 2008) p. 10.

 In agreement with these authors, Luis Eduardo Schoueri states that “Treaty shopping occurs when, 
in order to obtain benefits from a double taxation agreement, a taxpayer who, at first, would not be 
entitles to its benefits, structures their businesses, interposing a person or a permanent establishment, 
which are entitled to those benefits, between themselves and the source of income.” Luís Eduardo 
Schoueri, Planejamento Fiscal Através dos Acordos de Bitributação: Treaty Shopping (São Paulo: 
Editora Revista dos Tribunais, 1995) p. 21. Heleno Tôrres has also analyzed the matter, stating that, 
“Treaty shopping is the planned act of selecting, among the existing international treaties to prevent 
double taxation, which one best suits the purpose of a given operation that must be carried out 
[...].” See: Heleno Taveira Tôrres, Direito Tributário Internacional: Planejamento Tributário e Operações 
Transnacionais (São Paulo: Revista dos Tribunais, 2001) p. 324.
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perspective, may be considered as residents of one of the contracting states 
and thus are entitled to the benefits of the treaty. […].”559

These comments by Paulo Ayres Barreto and Caio Augusto Takano shed a 
new light on debates regarding the so-called “improper use of tax treaties” from 
a developing country’s perspective. This understanding has been supported by 
Luis Eduardo Schoueri for over a decade.560

Although this study’s author agrees (from a theoretical point of view) that 
this may be a valid position – that treaty shopping, in some cases, could be 
viewed in a favorable manner by developing countries, there does not seem 
to be evidence that Brazil’s Tax Office or CARF follows this logic in their 
practices and decisions. Thus, in this author’s opinion, Brazil would not share 
India’s position, as it would not formally favor treaty shopping as an instrument 
to attract foreign investment. 

A more in-depth analysis of the intricacies of aggressive tax planning with 
the use of tax treaties goes beyond the scope of this study. However, these 
initial comments highlight that debates regarding this topic are not as one-
dimensional as some people would like to believe.

The BEPS Action 6 Report proposes a “three-pronged approach” to deal 
with treaty shopping, as follows.

“First, a clear statement that the Contracting States, when entering 
into a treaty, wish to prevent tax avoidance and, in particular, intend to 
avoid creating opportunities for treaty shopping will be included in tax 
treaties (see Section B of this report).

“Second, a specific anti-abuse rule based on the limitation-on-benefits 
provisions included in treaties concluded by the United States and a few 
other countries (the “LOB rule”) will be included in the OECD Model. 
Such a specific rule will address a large number of treaty shopping 

559 Paulo Ayres Barreto & Caio Augusto Takano, “The Prevention of Tax Treaty Abuse in the BEPS 
Action 6: A Brazilian Perspective” (2015) 43 (12) Intertax, p. 828. On this subject, also: Pedro 
Augusto do Amaral Abujamra Asseis, “Ação n° 6 do BEPS e a Prevenção de “Abusos”: Análise 
Crítica”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-
BEPS (Rio de Janeiro: Lumen Juris, 2016) v. ll, pp. 42-44.

560 See: Luís Eduardo Schoueri, “Tributação e Cooperação Internacional” (2004) 16 Revista Direito 
Tributário Atual, p. 62.
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situations based on the legal nature, ownership in, and general activities 
of, residents of a Contracting State (see subsection A.1(a) (i) below).

“Third, in order to address other forms of treaty abuse, including 
treaty shopping situations that would not be covered by the LOB 
rule described in the preceding bullet point (such as certain conduit 
financing arrangements), a more general anti- abuse rule based on 
the principal purposes of transactions or arrangements (the principal 
purposes test or “PPT” rule) will be included in the OECD Model. That 
rule will incorporate the principles already reflected in paragraphs 9.5, 
22, 22.1 and 22.2 of the Commentary on Article 1, according to which 
the benefits of a tax treaty should not be available where one of the 
principal purposes of arrangements or transactions is to secure a benefit 
under a tax treaty and obtaining that benefit in these circumstances 
would be contrary to the object and purpose of the relevant provisions 
of the tax treaty (see subsection A.1(a)(ii) below).”561

As LOB (limitation of benefits) rules have been in existence for some 
time,562 even in Brazilian treaties,563 the biggest innovation of the OECD’s 
recommendations was the so-called PPT (principal purpose test) rule. 
According to this rule, the treatment provided for in the tax agreement must 
be denied if it was obtained as one of the main purposes of the arrangement or 
transaction that resulted, directly or indirectly, in such benefit.564

561 OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances (Paris: OECD, 2015) pp. 
18-19. See: Luc De Broe & Joris Luts, “BEPS Action 6: Tax Treaty Abuse” (2015) 43 (2) Intertax, p. 124.

562 As pointed out by Félix Alberto Vega Borrego, “The objective of these clauses is to limit access to 
the regime of the DTCs in order to prevent their application in the case of treaty shopping conduct. 
In accordance with the LOBs, the DTCs should only be applied either in the case that the taxpayer 
has obtained income from the State of Residence for a real business purpose or that the taxpayer has 
sufficient nexus to the State of Residence.

 These are the two basic ideas on which the LOBs are founded. The rules make no assumption relating 
to the actual taxation of the income in the State of Residence. Although this criterion may appear 
in the clauses at times, it is not decisive for the application of the treaty, as long as one of the two 
previously mentioned conditions are met.” Félix Alberto Veja Borrego, Limitation of Benefits Clauses 
in Double Taxation Conventions (The Netherlands: Kluwer, 2006) p. 92.

563 See: Leonardo Freitas de Moraes e Castro, Controversial Topics in International Taxation: USA, 
OECD & Brazil ([S/L]: Lambert Academic Publishing, 2014) pp. 187-200; Luís Eduardo Schoueri, 
“Brazil”, Michael Lang, et. al. (eds.), GAARs — A Key Element of Tax Systems in the Post-BEPS World 
(Amsterdam: IBFD, 2016) pp. 139-141.

564 OECD, Preventing the Granting of Treaty Benefits in lnappropriate Circumstances (Paris: OECD, 2015) 
pp. 54-55. Also see: Ana Paula Dourado, “Aggressive Tax Planning in EU Law and in the Light of 
BEPS: The EC Recommendation on Aggressive Tax Planning and BEPS Actions 2 and 6” (2015) 43 
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Apparently, the OECD’s recommendation is that these changes should 
be made in bilateral treaties, which would include such anti-abuse provisions. 
According to the BEPS Report’s executive summary, “Countries have therefore 
agreed to include anti-abuse provisions in their tax treaties, including a 
minimum standard to counter treaty shopping.”565

The idea that these changes could be implemented bilaterally was 
criticized by Yariv Brauner, who stated that “If this is indeed a multilateral 
project intended to provide useful solutions through coordination, it is the 
coordination and multilateralism that must be emphasized from the beginning 
and not bilateralism as such.”566

However, while Action 6 Report makes only a very brief reference to Action 
15,567 the Report of this Action, to be discussed later, already emphasized the 
inclusion of amendments related to abuses in the use of bilateral treaties in the 
multilateral instrument that is the subject of this Action.568

The subject was eventually included in Part III of the Multilateral Convention. 
Its Article 6 brings changes to the bilateral treaties’ preambles, while Article 7 
provides for specific anti-avoidance – or anti-elusive – rules: the PPT rule and the 
LOB rule. Article 8 dealt with dividend transfer transactions; Article 9 treated 
capital gains derived from shareholdings sales in companies whose income 
stems from real estate property; Article 10 dealt with anti-abuse rules relating to 
permanent establishments located in third countries; while Article 11 ruled on the 
application of tax treaties to restrict the power of a state to tax its own residents.

In addition to dealing with anti-abuse provisions to be included in tax 
treaties, the BEPS Report also clarified the age-old question regarding whether 
tax treaties should have as one of their goals avoiding double non-taxation.569 

(1) Intertax, p. 55; Erik Pinetz, “Use of a Principal Purpose Test to Prevent Treaty Abuse”, Michael 
Lang et. al. (eds.), Base Erosion and Profit Shifting (BEPS): The Proposal to Revise the OECD Model 
Convention (Wien: Linde, 2016) pp. 271-301.

565 OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances (Paris: OECD, 2015) p. 9.

566 Yariv Brauner, “BEPS: An Interim Evaluation” (2014) 6 World Tax Journal, p. 28.

567 OECD, Preventing the Granting of Treaty Benefits in lnappropriate Circumstances (Paris: OECD, 2015) p. 20.

568 OECD, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties (Paris: OECD, 2015) p. 25.

569 On double non-taxation, see: Alberto Xavier, Direito Tributário internacional do Brasil, 8th Ed. (Rio de 
Janeiro: Forense, 2015) pp. 33-36; Alexandre Alkmim Teixeira, “Dupla Não-Tributação Entre o Poder 
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According to the Report, “In order to provide the clarification required by 
Action 6, it has been decided to state clearly, in the title recommended by 
the OECD Model Tax Convention, that the prevention of tax evasion and 
avoidance is a purpose of tax treaties. It has also been decided that the OECD 
Model Tax Convention should recommend a preamble that provides expressly 
that States that enter into a tax treaty intend to eliminate double taxation 
without creating opportunities for tax evasion and avoidance.”570

One final aspect of this Report was the analysis of tax policy considerations 
that a country should take into account before signing or renegotiating a tax 
treaty. The following aspects are singled out as relevant policy considerations 
that justify the country’s initiative to sign or renegotiate a treaty.

•	 The actual risk of double taxation on cross-border transactions

•	 The need to limit excessive source country tax withholding that 
might impact negatively cross-border trade or investment

•	 Protection against discriminatory taxation

•	 Certainty to foreign investors regarding the taxation of cross-border 
transactions and the possibility of using treaty provisions do solve tax disputes

•	 Prevention of tax evasion and provision of administrative assistance 
and exchange of information.571

The intent of this section of the Report is to recommend that countries 
should avoid signing tax treaties with low-tax or no-tax jurisdictions, which 
might be used to channel investments and transactions to the country based 
on the improper use of the treaty. 

de Tributar e as Convenções Internacionais em Matéria Fiscal”, Heleno Taveira Tôrres (ed.), Direito 
Tributário Internacional Aplicado (São Paulo: Quartier Latin, 2007) v. IV, pp. 241-269.

570 OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances (Paris: OECD, 2015) p. 91.

571 OECD, Preventing the Granting of Treaty Benefits in Inappropriate Circumstances (Paris: OECD, 2015) pp. 94-96.
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4.2.6.1. Analysis of Action 6 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

It does not seem that there are relevant divergences between the OECD’s 
recommendations in this Action and Brazil’s treaty policy. Brazil is no stranger 
to including general anti-avoidance provisions in tax treaties. For example, 
the conventions signed between Brazil and Israel, México, Peru, South Africa, 
Trinidad and Tobago, Turkey, Venezuela all have one.572

As the minimum standards for the implementation of this Action are set 
forth in Articles 6 to 11 of the Multilateral Convention, Brazil’s position on 
the use of treaty shopping as a policy instrument for attracting foreign direct 
investment will have to be uncovered. If, in fact, the country believes that foreign 
companies rely on treaty shopping to channel foreign direct investments to Brazil, 
and such conduct is wanted, it should not incorporate the LOB rules brought by 
the Multilateral Convention, or even the PPT rules, which would allow the other 
contracting state to deny the treatment provided for in the Convention.

On the other hand, if Brazil does not see international treaties as an 
instrument for attracting foreign direct investment – as seems to be the case 
– then there would be no downside for the country to sign the Multilateral 
Convention including such provisions.

In addition to the discussion about the compatibility of this Action with 
Brazil’s international tax policy, it is necessary to question whether the PPT 
rule would be constitutional in the country. There are scholars, including 
Carlos Renato Vieira and Flavio Carvalho, who question the compatibility of a 
provision such as the PPT with the Federal Constitution. They argue that the 
country could not adopt a rule like this “with a low degree of determination, 
without being accompanied by internal rules that impose more transparency 
and predictability in relations between tax authorities and taxpayers, so that 
dialogues are established and consensus solutions are built”.573

572 On this subject, see: André de Souza Carvalho & André Gomes Oliveira, “Planejamento Tributário 
Internacional”, Marcus Lívio Gomes & Leonardo Pietro Antonelli (eds.), Curso de Direito Tributário 
Brasileiro (São Paulo: Quartier Latin, 2010) v. III, pp. 569-570.

573 Carlos Renato Vieira & Flavio Carvalho, “A Ação 6 do BEPS e a PPT Rule”, Marcus Lívio Gomes 
& Luís Eduardo Schoueri (eds.), A Tributação internacional na Era Pós-BEPS (Rio de Janeiro: Lumen 
Juris, 2016) v. II, p. 22.
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Perhaps even worse than the low degree of normative density – which 
in itself might not be a problem – is the fact that there is a clear divergence 
between the PPT rule, for whose application it suffices that one of the main 
reasons for a transaction is tax reasons, and Brazilian policy, in the sense that a 
transaction may be disregarded if it has a tax-only motivation.

It seems clear that the PPT rule, as drafted, can significantly restrict the 
situations where a treaty would be applied. However, it may be that this is, in fact, 
the Brazilian policy – recalling that, in general, the application of tax treaties by 
developing countries usually results in the reduction of their taxing powers.

Therefore, regarding this BEPS Action, the following can be concluded.

•	 It is unclear at this point whether the OECD recommendations in the 
Action 6 Report are compatible or not with Brazil’s international tax 
policy since there is no empirical evidence to show whether the country 
regards treaty shopping as a way to attract foreign direct investment.

•	 As the topic of improper use of conventions is included in the 
Multilateral Convention, Brazil should take a position regarding the 
adherence to Articles 6 to 11 of the treaty.

•	 Currently, there is no public information regarding any Brazilian 
initiative related to changes in its legislation in terms of the improper 
use of international treaties, in line with this BEPS Project’s Action. 
There is also no news of Brazil’s intention to sign the Multilateral 
Convention, which includes the aforementioned provisions.

4.2.7. Action 7: Preventing the Artificial Avoidance of 
Permanent Establishment Status

It has been previously noted that Brazil does not have a tradition of 
applying permanent establishment rules – except for some exotic decisions 
issued by CARF (which were also previously analyzed) and some few private 
rulings.574 Therefore, except for the discussions involving the taxation of the 

574 See: Sergio André Rocha, “Agency Permanent Establishment “Brazilian Style”: Taxation of Profits Earned 
Through Commission Merchants, Agents and Representatives” (2013) 42 (8 & 9) Intertax, pp. 447-448.
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digital economy, it seems that BEPS Action 7 is of little interest to the country, 
although this action is notoriously relevant to developing countries.575

The focus of this Report was to counteract common planning structures 
that are used by enterprises to circumvent the application of permanent 
establishment rules, namely:

•	 Commissionaire arrangements that allow a foreign company to sell 
goods in a country without having a subsidiary there

•	 The use of the exceptions of Article 5(4) of the OECD Model 
Convention to avoid permanent establishment status – mainly in the 
digital economy

•	 The use of exceptions applicable to construction sites through the 
fragmentation of contracts – which should be controlled using the 
Principal Purpose Test proposed in the Report on Action 6.576

Commissionaire arrangements are of no concern to Brazil, since its 
domestic regulations treat such arrangements within the concept of dependent 
agents.577 Therefore, Brazil’s tax regulations allow the country to tax foreign 
companies doing business in Brazil through using commissionaire arrangements 
– even though the actual application of this rule is yet to be seen.

There is no official information about the impact of the use of permanent 
establishment exceptions as a tax planning strategy in Brazil. However, it does 
not seem that this is a relevant topic in the country, and it would be surprising 
that a topic that is basically unheard of in Brazil plays a significant role. 

The major concern from a Brazilian perspective seems to be how to tax digital 
companies operating in Brazil without any presence, which is the object of Action 1. 

Permanent establishment involving construction sites is not of concern 
from a Brazilian perspective. The country simply does not apply these rules. 

575 See: Ronaldo Apelbaum, “O Conceito de Estabelecimento Permanente — Evolução do Conceito e as 
Alternativas Propostas pelo Plano de Ação 7 do BEPS”, Marcus Lívio Gomes & Luís Eduardo Schoueri 
(eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. II, p. 69.

576 OECD, Preventing the Artificial Avoidance of Permanent Establishment Status (Paris: OECD, 2015) pp. 9-11.

577 See Article 398 of the Income Tax Regulation.
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As previously mentioned, in these cases Brazil applies source taxation on gross 
income from construction services.

The conventional adjustments required to implement this Action have 
been included in Articles 12 to 15 of the Multilateral Convention. This way, 
Brazil will have the opportunity to demonstrate its alignment with OECD 
recommendations when it demonstrates its adherence – or not – to the 
provisions of the Multilateral Convention.

4.2.7.1. Analysis of Action 7 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

It does not seem that Action 7 will generate significant debates in Brazil. 
The blatant disregard the country has for permanent establishment rules 
indicates that the outcomes of this Report will not have any impact on Brazil’s 
tax policy. In fact, Brazil’s systematic policy of taxing the gross income derived 
from payments of services to abroad,578 on the one hand, and the absence of 
intention to tax sales by non-residents in the country, on the other, minimize 
the importance of this Action 

As seen, the recommendations of the BEPS Action 7 Report have become 
provisions of the Multilateral Convention. In principle, its adoption by Brazil 
should not have more profound consequences.579

Therefore, regarding this Action, the following can be concluded.

•	 The objective of Action 7 does not indicate, a priori, any negative effect 
for Brazil. Moreover, it cannot be said that the permanent establishment 
treatment is a concern for Brazil’s international tax policy.

•	 The matter is set forth in Articles 12 to 15 of the Multilateral Convention.

578 See: Sergio André Rocha, “Brazilian Report”, Cahiers de Droit Fiscal International (Amsterdam: IFA, 
2012) v. 97a, pp. 155-167.

579 As pointed out by Ramon Tomazela, “Brazil does not use the concept of permanent establishment in its 
domestic law, generally opting for the collection of withholding income tax (WHT) on payments made to 
non-residents, sometimes even when this mechanism is not compatible with tax treaty obligations. Thus, 
even if Brazil agrees to amend its tax treaties based on the Multilateral Convention, the changes in the PE 
concept will probably not have significant effects within the country.” See: Ramon Tomazela Santos, “Brazil’s 
Approach Towards the BEPS Multilateral Convention”. Available at http://kluwertaxblog.com/2016/12/22/
brazils-approach-towards-the-beps-multilateral-convention/. Accessed on December 31, 2016.
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•	 Currently, there is no public information regarding any Brazilian 
initiative related to changes in its legislation in terms of domestic rules 
that address the theme of this BEPS Project’s Action. There is also no 
news of Brazil’s intention to sign the Multilateral Convention, which 
includes the aforementioned provisions.

4.2.8. Actions 8, 9, and 10: Transfer Pricing

Actions 8, 9, and 10 are perhaps the most important of the BEPS Project.580 
As noted by Yariv Brauner, “Aggressive transfer pricing is the beating heart 
of BEPS planning – the sine qua non of the transactions that triggered the 
universal interest in BEPS and eventually the BEPS project.”581

Perhaps an interesting starting point is to question whether the BEPS 
work on transfer pricing highlights a shift in the focus of transfer pricing rules, 
as argued by Luís Eduardo Schoueri. 

According to this author, “While originally conceived as an anti-
avoidance mechanism, transfer pricing and the related debates have gradually 
moved towards a consideration of the taxation of the ‘fair share’ on profits 
derived by multinational enterprises (MNEs), irrespective of any concern based 
on the actual income derived from an activity subject to a state’s jurisdiction”.582

In his view, transfer pricing rules were not initially meant to deal with 
the sharing of tax revenues between countries, but to deal with “the need for 
equality between related and unrelated firms”.583

If this is the case – even though nothing in the BEPS Project that clearly 
indicates that one of its goals is to change existing taxing rights allocation rules 
– a combination of Actions 8, 9, and 10 with Action 13 could set the stage for 
debates regarding the rightful – or fair – allocation of taxing rights between 

580 Cf. Matthias Schröger, “Transfer Pricing: Next Steps in the International Debate”, Rafaelle Petruzzi 
& Karoline Spies (eds.), Tax Policy Challenges in the 21st Century (Wien: Linde, 2014) p. 310.

581 Yariv Brauner, “What the BEPS?” (2014) 16 (2) Florida Tax Review, p. 96.

582 Luís Eduardo Schoueri, “Arm’s Length: Beyond the Guidelines of the OECD” (2015) 69 (12) Bulletin 
for International Taxation, p. 690.

583 Luís Eduardo Schoueri, “Arm’s Length: Beyond the Guidelines of the OECD” 2015) 69 (12) Bulletin 
for International Taxation, p. 695.
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states. This could definitely harm developing countries like Brazil – or cause 
significant double taxation cases.

Generally speaking, the BEPS Reports on Actions 8, 9, and 10 has limited 
impact over Brazil’s transfer pricing rules – which have already been commented 
in this dissertation. It is worth quoting again the note included in this Report 
stating the country’s position regarding the interaction between its transfer 
pricing rules and the BEPS Project outcomes.

“Brazil provides for an approach in its domestic legislation that makes 
use of fixed margins derived from industry practices and considers this 
in line with the arm’s length principle. Brazil will continue to apply this 
approach and will use the guidance in this report in this context. When 
Brazil’s Tax Treaties contain Article 9, paragraph 1 of the OECD and 
UN Model Tax Conventions and a case of double taxation arises that is 
captured by this Treaty provision, Brazil will provide access to MAP in 
line with the minimum standard of Action 14.”584

Nevertheless, there is information from OECD’s work that can be used to 
improve Brazil’s transfer pricing rules. 

For instance, the rise of intangibles in the digital economy has brought 
significant changes in the way multinationals do business. Applying transfer 
pricing rules to transactions with intangibles has long been a challenge, and it 
is at the center of BEPS Actions 8-10 Report.585

Many jurisdictions do not have clear definitions of intangibles and that is 
the case with Brazil.586 As noted by the OECD, definitions of intangibles that 

584 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 185.

585 It is true, as Marcos Aurélio Pereira Valadão points out, that royalties are not in the scope of the 
Brazilian transfer pricing rules. See: Marcos Aurélio Pereira Valadão, “Transfer Pricing in Brazil and 
Actions 8, 9, 10 and 13 of the OECD Base Erosion and Profit Shifting Initiative” (2016) 70 (5) Bulletin 
for International Taxation, p. 305. Also see: Gabriel Lacerda Troianelli, “Preços de Transferência: 
Intangíveis, Acordos de Repartição de Custos e Serviços de Grupo”, Luís Eduardo Schoueri (ed.), 
Tributos e Preços de Transferência: 3° Volume (São Paulo: Dialética, 2009) pp. 78-84. However, 
there are other transactions with intangibles, such as their permanent transfer, that generate great 
difficulties in the application of transfer pricing rules.

586 See: Eliete de Lima Ribeiro Malheiro, “Preços de Transferência – Intangíveis, Serviços e Cost-
Sharing”, Luís Eduardo Schoueri (ed.), Tributos e Preços de Transferência: 3° Volume (São Paulo: 
Dialética, 2009) p. 58.
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are either too broad or too narrow may generate TP problems.587 One of the 
BEPS Project’s goals is to provide a clear and uniform definition of intangibles. 
Such definition must consider that, in many cases, intangibles that are relevant 
for transfer pricing purposes are not accounted for in the MNEs’ books.

It is one thing to define intangible assets; it is another to identify 
transactions with intangibles. The BEPS Report on Actions 8, 9, and 10 also 
dealt with analyzing who is the legal owner of the assets and how they benefit 
each entity of a multinational group.

Transactions involving intangibles have been central to international tax 
planning. Many of the cases that have gained notoriety in the recent years are 
related to the transfer of intangibles themselves or the right to use them. 

This scenario has encouraged a “substance over form” approach toward 
transactions with intangibles, thereby requiring an analysis beyond legal 
ownership. Therefore, entitlement to returns deriving from intangibles should 
also be based on a “substance over form” analysis. According to proposed 
changes to the OECD Transfer Pricing Guidelines, “Although the legal owner 
of an intangible may receive the proceeds from exploitation of the intangible, 
other members of the legal owner’s MNE group may have performed functions, 
used assets, or assumed risks that are expected to contribute to the value of the 
intangible. Members of the MNE group performing such functions, using such 
assets, and assuming such risks must be compensated for their contributions 
under the arm’s length principle.”588

Brazil can use the OECD’s work to improve its own transfer pricing 
regulations regarding transactions with intangibles. It is clear that the substance 
over form approach suggested by the OECD is unnecessary to Brazil, since 
royalties are not included in the scope of transfer pricing rules. However, that 
does not mean that Brazil cannot use the OECD’s work and other countries’ 
experiences in its favor. 

Not only the BEPS Project work regarding intangibles, but also its work 
on other areas might be relevant to Brazil. It seems that an area of particular 
interest to the country is the provision of intra-group services, which is part 

587 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 67.

588 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 73.
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of the operations of any multinational group. As pointed out by the OECD, 
“Nearly every MNE group must arrange for a wide scope of services to be 
available to its members, in particular administrative, technical, financial and 
commercial services. Such services may include management, coordination 
and control functions for the whole group.”589

According to the Actions 8-10 Report, “There are two issues in the 
analysis of transfer pricing for intra-group services. One issue is whether intra-
group services have in fact been provided. The other issue is whether the intra-
group charge for such services for tax purposes should be in accordance with 
the arm’s length principle.”590

The tax treatment of international cost-sharing is a challenging issue 
in Brazil,591 and it seems that the country can take advantage of the work 
developed by the OECD in this area. 

Another very relevant area dealt with in the BEPS Project is the application 
of transfer pricing rules to commodities transactions. Many countries, like 
Brazil, rely on commodities as a relevant source of economic activity. Given the 
importance of the commodity sector, there is great concern with the artificial 
control of transactions involving commodities by multinational groups, which 
has been the purpose of several aggressive tax planning schemes. 

According to the Actions 8-10 Report, “The CUP method would generally 
be an appropriate transfer pricing method for establishing the arm’s length price 
for the transfer of commodities between associated enterprises.” Moreover, “Under 
the CUP method, the arm’s length price for commodity transactions may be 
determined by reference to comparable uncontrolled transactions and by reference 
to comparable uncontrolled arrangements represented by the quoted price.”592

589 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 143.

590 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 144.

591 See: Sergio André Rocha & Ana Carolina Barreto, “Tributação do Reembolso de Despesas e do 
Compartilhamento de Custos e o CPC 30”, Sergio André Rocha (ed.), Direito Tributário, Societário 
e a Reforma da Lei das S/A (São Paulo: Quartier Latin, 2012) v. III, pp. 585-604; Luciana Rosanova 
Galhardo, Rateio de Despesas no Direito Tributário (São Paulo: Quartier Latin, 2004); Paulo Arthur 
Cavalcante Koury, “Os Serviços Intragrupo no Plano de Ação n° 10 e o Contexto Brasileiro”, Marcus 
Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de 
Janeiro: Lumen Juris, 2016) v. II, pp. 245-270.

592 OECD, Aligning Transfer Pricing Outcomes with Value Creation (Paris: OECD, 2015) p. 53.
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Brazil has its own transfer pricing rules applicable to commodity 
transactions and surely can benefit from observing what other countries are 
doing in this area and what OECD’s recommendations are.

4.2.8.1. Analysis of Actions 8-10 of the BEPS Project 
from the Brazilian International Tax Policy Perspective

As previously mentioned, Brazil’s transfer pricing rules have been designed 
to reflect the country’s own interests. Its simplified methodology takes into 
account Brazil’s Tax Office structure and its capability to apply transfer pricing 
rules to multinationals. The country has already stated that it has no intention 
to change its transfer pricing policies. Hence, in principle OECD’s work on 
Actions 8, 9, and 10 will not have a significant impact on Brazil’s current 
regulations and practices. 

However, it will be interesting to follow how Brazil’s independence from 
OECD’s transfer pricing standards will be perceived by the OECD itself and by 
other countries. 

Indeed, if the BEPS Project is a multilateral endeavor, and transfer 
pricing is at the Project’s center, what is the consequence of Brazil applying its 
unilateral and unaligned approaches? Could it be that, holding the banner of 
multilateralism, the pressure on Brazil to change its transfer pricing practices 
will increase? And, in case it does, should the country give in? 

Our opinion is that Brazil should stick to the policies it considers best 
for its own tax interests – up to a certain point. The country’s rules have been 
designed to guarantee competitiveness between intra-group transactions and 
those carried out between independent parties. Their focus is not – and should 
not be – to allocate the so-called fair share of tax to different countries. In this 
sense, this study agrees with Raphael Assef Lavez, who states that:

“The three aspects analyzed so far allow us to conclude that there is a 
significant deviation of the arm’s length principle from the OECD guidelines, 
especially with regard to synergy, re-characterization of operations and 
intangibles, to the extent that they do not reflect adjustments involving 
conditions that would be contracted between independent parties.
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“Given the most significant deviations, we must analyze the hypothesis 
that the final report is, at once, inconsistent with the transfer pricing 
rules’ justification and inconvenient to be eventually implemented, 
especially by those peripheral countries in the debate on tax policies, 
usually held by OECD members. [...]

“If they are inconsistent, it is also inconvenient to adopt such measures by 
underdeveloped countries. This is because, if the arm’s length principle 
is removed in its content here provided, there is no longer a genuine and 
a priori preferential criterion for the determination of adjustments. So 
much so that, from the OECD final report, we can notice a conception 
that the creation of the value of a particular economic activity is found 
exclusively in the place where the idea, the research and the intangible 
are developed: in developed countries. [...]”593

Roberto Codorniz Leite Pereira shares the same opinion, stating that “The 
principle of value creation, as it is based on the functional and control analysis 
defended by the OECD that grant taxing powers to Countries in proportion to 
the contribution of their residents to the aggregation of value in intangibles, 
does not reflect the allocation of taxing powers that the arm’s length principle 
has hitherto established. Hence, the OECD statement is questionable when it 
means that the arm’s length principle is all the more prestigious the more the 
principle of value creation is being fulfilled in situations involving intangibles, 
risk and capital allocation, and in cases involving intra-group transactions that 
cannot be compared in the market .”594

Perhaps an area where the BEPS Project could have some impact on Brazil 
is the one that concerns the coordination and implementation of secondary 
adjustments. In fact, given the possibility of generalized double taxation, 
coordination will be necessary to avoid double taxation cases.

Therefore, regarding this Action, the following can be concluded.

593 Raphael Assef Lavez, “BEPS: para quem? Avaliando o Projeto da OCDE a partir do Princípio Arm’s 
Length”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-
BEPS (Rio de Janeiro: Lumen Juris, 2016) v. Il, pp. 139-140.

594 Roberto Codoniz Leite Pereira, “O Controle de Preços de Transferência em Operações com 
Intangíveis no Contexto do BEPS e a Perda da Hegemonia do Princípio Arm’s Length”, Marcus Lívio 
Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: 
Lumen Juris, 2016) v. II, p. 169.
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•	 Actions 8-10 of the BEPS Project should be carefully considered by 
Brazil since modifying the rationale behind the transfer pricing rules 
may lead to a transfer of tax revenues from Brazil to other countries.

•	 As highlighted, the Report of these Actions pointed out that Brazil 
does not intend to change its practice regarding transfer pricing 
control.

•	 It is possible that some of the Report’s recommendations that do not 
contradict the rationale of the Brazilian regime may be adopted in 
Brazilian domestic legislation.

•	 Currently, there is no public information regarding any Brazilian 
initiative related to changes in its legislation from the BEPS Project’s 
Actions 8-10.

4.2.9. Action 11: Measuring and Monitoring BEPS

One of the strongest criticisms of the BEPS Project at the time it was 
launched was that base erosion and profit shifting was not much of a problem. 
There are no statistics or reliable data regarding the actual impact BEPS has had 
on countries’ tax collection. Even though there is not much doubt that aggressive 
tax planning – and its impacts on tax collection – is a reality,595 it was argued that 
its consequences are not as relevant as was stated by the OECD and the G20.

This analysis might not be so off target in some countries. In the case of 
Brazil, for example, of course BEPS is an issue. However, considering all the 
measures in force – transfer pricing, withholding taxation with higher rate for 
payments to tax havens, thin capitalization rules, restriction on deductibility of 
payments to tax havens and entities under preferential tax regimes, substance-
over-form approach towards tax planning, and very extensive CFC rules – it 
does not seem that counteracting BEPS is a top priority for Brazil.

595 See: Ludomir Tabakov, “Counteracting Tax Evasion and Avoidance (focus on non-compliance by MNEs)”, 
Rafaelle Petruzzi & Karoline Spies (eds.), Tax Policy Challenges in the 21s Century (Wien: Linde, 2014) p. 399.
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The focus of Action 11 is to prove how big a problem BEPS really is.596 
In the words of its Report, “A survey of the academic and empirical literature 
reveals over one hundred studies have found the presence of BEPS. A recent 
review of the empirical literature by Dharmapala (2015) does not report a single 
empirical study not finding some evidence of BEPS. Another review of the 
academic literature by Riedel (2015) concludes: ‘Existing studies unanimously 
report evidence in line with tax-motivated profit shifting (despite using different 
data sources and estimation strategies)’.”597

However, the OECD recognized that “While the various academic, 
government and empirical studies undertaken find BEPS is occurring, there is 
less certainty over the scale or extent to which it is occurring.”598

This Report includes six indicators of BEPS:

“A. Disconnect between financial and real economic activities

1. Concentration of high levels of foreign direct investment (FDI) 
relative to GDP 

B. Profit rate differentials within top (e.g. top 250) global MNEs

2. Differential profit rates compared to effective tax rates

3. Differential profit rates between low-tax locations and worldwide 
MNE operations

C. MNE vs. “comparable” non-MNE effective tax rate differentials

4. Effective tax rates of large MNE affiliates relative to non-MNE entities 
with similar characteristics

D. Profit shifting through intangibles

5. Concentration of high levels of royalty receipts relative to research 
and development (R&D) spending

E. Profit shifting through interest

596 On this subject, see: Agostinho Nascimento Netto & Juliana Candido Campos, “A Ação 11 do 
Projeto BEPS da OCDE e seus Possíveis Efeitos no Brasil”, Marcus Lívio Gomes & Luis Eduardo 
Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. III, 
pp. 1-18; Luiz Felipe de Toledo Pieroni, “Os Problemas Relacionados à Ação n° 11 para o Combate ao 
BEPS”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-
BEPS (Rio de Janeiro: Lumen Juris, 2016) v. VI, pp. 19-37.

597 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 81.

598 See: OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 81.



259

Brazil’s International Tax Policy

6. Interest expense to income ratios of MNE affiliates in high-tax 
locations.”599

According to the OECD’s analysis “It is clear from the assessment of current 
data that analyses of BEPS with non-tax return information provide an incomplete 
picture. Using publicly available non-tax return data has shown the presence and 
significance of BEPS, but has not provided clear measures of the scale and scope of 
BEPS.” Therefore, in their view, “Better analysis of BEPS in the future will require 
more analysis of tax return data by individual countries’ tax administrations and/or 
their tax policy offices. Given the large, and soon to be expanded, volume of data 
in the hands of tax administrations, this report’s recommendations focus on the 
need for governments to work more closely together to make better use of data that 
is already (or has been agreed, as part of the BEPS project, to be) collected”.600 The 
main OECD’s recommendations in this report are as follows.

•	 “The OECD should work with all OECD members, BEPS Associates 
and any country willing to participate to publish, on a regular basis, 
a new Corporate Tax Statistics publication, which would compile 
a range of data and statistical analyses relevant to the economic 
analysis of BEPS in an internationally consistent format. Among 
other information, this publication would include aggregated and 
anonymised statistical analyses prepared by governments based on the 
data collected under the Action 13 Country-by-Country Reports.”601

•	 “The OECD should work with all OECD members, BEPS Associates 
and any willing participating governments to produce periodic 
reports on the estimated revenue impacts of proposed and enacted 
BEPS countermeasures.”602

•	 “The OECD should continue to produce and refine analytical tools and 
BEPS Indicators to monitor the scale and economic impact of BEPS and to 
evaluate the effectiveness and economic impact of BEPS countermeasures.”603

599 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 46.

600 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 262.

601 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 262.

602 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 263.

603 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 263.
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•	 “Governments should improve the public reporting of business tax 
statistics, particularly for MNEs.”604

•	 “Governments should continue to make improvements in non-tax 
data relevant to BEPS, such as by broadening country coverage 
and improving data on FDI associated with resident SPEs, trade in 
services and intangible investments.”605

•	 “Governments should consider current best practices and explore 
new approaches to collaborating on BEPS research with academics 
and other researchers. Governments should encourage more research 
on MNE activity within tax administrations, tax policy offices, 
national statistical offices, and by academic researchers, to improve 
the understanding of BEPS, and to better separate BEPS from real 
economic effects and non-BEPS tax preferences.”606

The analysis of these recommendations indicates that this work on 
measuring BEPS is still very preliminary. They are mostly about future work 
that the OECD would coordinate, but very little is concrete at this stage. 

Brazil is probably a benchmark in the collection of taxpayers’ information. 
Corporations’ and individuals’ income tax returns are vastly comprehensive. 
All invoices are electronically issued. The country is currently implementing 
electronic inventory control, which will allow tax authorities to control 
companies’ operations on the screen with very little delay. 

Information requirements in the so-called SISCOSERV have been in place 
since 2012.607 This is a digital on-line system in which Brazilian companies 
need to enter information about the importation of services and intangibles. 

It is beyond doubt that Brazil has the information to map BEPS. It is a 
matter of putting them to use. However, it does not mean that the country can 
adhere to broad taxpayers’ information disclosure practices. 

604 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 264.

605 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 264.

606 OECD, Measuring and Monitoring BEPS (Paris: OECD, 2015) p. 265.

607 See: Normative Instruction No. 1277, of 2012.
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In Article 145 paragraph 1, Brazil’s Federal Constitution establishes the 
powers of tax authorities. This provision states that such powers are limited 
by the fundamental individual rights established in the Constitution, which 
include protection for the privacy and intimacy of each and every individual. 
These rights imply the protection of all data and information obtained by the 
tax authorities during audits and examinations of any kind. As Paulo de Barros 
Carvalho argues, “The Revenue Service or any of its officials are forbidden to 
release any economic or financial information related to taxpayers obtained as 
a consequence of their official operations.”608

The protection of information disclosed to tax authorities is established in 
Article 198 of the Brazilian National Tax Code. It states that “Regardless of any 
criminal consequences, the Revenue Service or its officials cannot make public 
any economic or financial information related to taxpayers that had been obtained 
during their official activities.” Per Article 325 of the Criminal Code, disclosure of 
such information constitutes a crime, punishable by 6 months to 2 years of detention.

The possibility of tax information exchange between Brazilian tax 
authorities and those of other countries is established in the sole paragraph of 
Article 199 of the National Tax Code. It states, “The Revenue Service of the 
Federal Union is allowed to exchange information related to the assessment 
and collection of taxes with Foreign States, as provided in international 
treaties or conventions.” Accordingly, in order for the Brazilian authorities to 
exchange information, it is necessary that: (a) such exchange is established 
in an international treaty, and (b) such exchange is intended to enable the 
assessment or collection of taxes.609

Therefore, Brazil’s Tax Office can certainly collect BEPS-related data, and it 
can exchange such information with countries with which it has signed international 
treaties. However, Brazil cannot publicly disclose information of taxpayers. Hence, 
it needs to be careful to not undertake obligations it cannot fulfill.

608 Paulo de Barros Carvalho, Curso de Direito Tributário, 15th Ed. (São Paulo: Saraiva, 2003) p. 535.

609 See: Sergio André Rocha, Troca Internacional de Informações para Fins Fiscais (São Paulo: Quartier 
Latin, 2015) pp. 167-168.
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An important question regarding this BEPS Action is how much 
administrative burden it will put on countries’ tax offices. It is a fair assumption 
that tax authorities in most countries have their plates full of work. On the 
other hand, BEPS impacts countries differently. In the opinion of this study’s 
author, Brazil is less affected by BEPS than developed economies. Therefore, 
if the initiatives developed by the OECD put significant extra administrative 
burden on tax authorities, it might prove difficult to obtain real commitment 
from countries such as Brazil.

4.2.9.1. Analysis of Action 11 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

The objective of this Action is data related. In principle, there is no 
possible objection from Brazil to the goals of this Action. The country has 
a large information database, and it would be relatively easy to produce the 
statistics required. However, there are a few pitfalls. First, Brazil must not share 
any taxpayer information that will become public – since it would violate 
its domestic constitutional and legal obligations not to disclose taxpayers’ 
information. Secondly, Brazil needs to balance the advantages of the efforts to 
produce the information and statistics required with its domestic tax interest – 
the potential increase in domestic tax collection. 

Therefore, regarding this Action, the following can be concluded.

•	 There is no apparent contradiction between the purpose of Action 11 
and Brazil’s international tax policy. Nevertheless, the country must 
consider the cost-benefit of its implementation. Even more important 
is compliance with confidentiality obligations related to taxpayers’ 
information obtained during audits.

•	 Currently, there is no public information regarding any Brazilian initiative 
related to changes in its legislation from the BEPS Project’s Action 11.
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4.2.10. Action 12: Mandatory Disclosure Rules

According to the report on BEPS Action 12, “The main purpose of 
mandatory disclosure rules is to provide early information regarding potentially 
aggressive or abusive tax planning schemes and to identify the promoters and 
users of those schemes. Early detection from obtaining quick and relevant 
information enhances tax authorities’ effectiveness in their compliance 
activities. As a result, some of the resources that would otherwise be dedicated 
to detecting tax avoidance, for example through audit, can be redeployed to 
review and respond to scheme disclosures. In addition, early information can 
enable tax administrations to quickly respond to changes in taxpayer behavior 
through operational policy, legislative or regulatory changes.”610

According to this Report, the basic design principles of mandatory 
disclosure rules are:

•	 Be clear and easy to understand

•	 Balance additional compliance costs to taxpayers with the benefits 
obtained by the tax administration

•	 Be effective in achieving the intended policy objectives and accurately 
identify relevant scheme

•	 Allow information collected to be used effectively.611

One of the most relevant aspects of this Report is related to the consequences 
of non-compliance with the disclosure obligation. The Report mentions four 
different types of consequences: (i) monetary penalty for non-disclosure of a 
scheme; (ii) monetary penalty for failure to provide or maintain client lists; (iii) 
monetary penalty for failure to provide a scheme reference number; and (iv) 
monetary penalty for failure to report a scheme reference number.612

As pointed out by Ana Carolina Monguilod and Pedro Araújo Chimelli, 
“Special attention was given by BEPS’ Action 12 Final Report to the 
elaboration of recommendations and models of mandatory disclosure rules that 

610 OECD, Mandatory Disclosure Rules (Paris: OECD, 2015) p. 18.

611 OECD, Mandatory Disclosure Rules (Paris: OECD, 2015) pp. 19-20.

612 OECD, Mandatory Disclosure Rules (Paris: OECD, 2015) p. 57.
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can reach international transactions, that is, plans involving transactions in 
several jurisdictions.”613 Indeed, as highlighted in the Report, “Part of the work 
required under Action 12 is considering how to make the mandatory disclosure 
more effective in the international context.”614

4.2.10.1. Analysis of Action 12 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

This is definitely one of the actions of the BEPS Project that interests 
Brazil the most, and it is the first one to have an actual impact on Brazil’s 
domestic tax legislation.

On July 22, 2015, Brazil enacted Provisional Measure No. 685, which 
introduced mandatory disclosure rules in the country. According to the 
justification of these rules (as prepared by the Minister of Finance), this measure 
was based on the BEPS Project.

“The second proposed measure establishes the obligation to reveal tax 
planning strategies. It aims at increasing legal certainty in the country’s 
business environment and saving public resources that otherwise would be 
spent and unnecessary and long disputes. The lack of complete and relevant 
information regarding harmful tax planning is one of the main challenges 
faced by world’s tax administrations. The timely access to such information 
offers the opportunity to giving quick answers to the risks of decreases in tax 
collection, by way of tax audits and changes in tax legislation.

“Along the same lines, the Action Plan on Base Erosion and Profit 
Shifting – developed by the OECD/G20 with Brazil’s participation – 
has recognized, based on the experience of several countries (United 
States, United Kingdom, Portugal, South Africa, Canada, and Ireland), 
the benefits of mandatory disclosure rules. Therefore, in the context of 
BEPS, there are recommendations related to the development of such 
rules regarding aggressive or abusive transactions, schemes, or structures.

“The main purpose of this measure is to provide tax administration with 
timely information regarding tax planning. It also aims at conferring 

613 Ana Carolina Monguilod & Pedro Araújo Chimelli, “Medida Provisória n° 685/2015, Ação do 
BEPS e Norma Geral Antielisiva”, Sergio André Rocha & Heleno Tôrres (eds.), Direito Tributário 
Internacional: Homenagem ao Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) p. 81.

614 OECD, Mandatory Disclosure Rules (Paris: OECD, 2015) p. 68.
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legal certainty to the company revealing the operation – taxes due on 
disregarded transactions will not be increased by penalties. Moreover, 
this action stimulates a more cautious posture on the taxpayers’ side 
before using aggressive tax planning.”

This justification for Provisional Measure No. 685 of 2015 is relevant for 
many reasons. First, in it, Brazil’s Minister of Finance formally recognizes that 
the country is part of the BEPS Project.615 Second, and most important, Brazil’s 
Minister of Finance explicitly recognized that the country was changing its 
domestic legislation as influenced by the BEPS Project. 

According to Article 7 of the referenced provisional measure, taxpayers 
would be required to disclose: 

•	 Acts or legal transactions executed that do not have relevant non-tax reasons 

•	 Acts or legal transactions that (a) use a legal form used is not usual, 
(b) indirectly seek other purposes, or (c) include clauses that disrupt, 
even partially, the legal effects of the contract

•	 Acts or legal transactions listed in a document to be enacted by 
Brazil’s Tax Office.

The wording of Brazil’s mandatory disclosure rule was the object of 
much criticism. As in other instances, the country went beyond the OECD’s 
recommendations. In fact, according to the Action 12 report, “Generally the 
fact that a transaction is reportable does not necessarily mean that it involves 
tax avoidance. Conversely, disclosure does not imply any acceptance of the 
validity, or tax treatment, of the transaction by the tax authority.”616

615 On this topic, see: Fábio Martins de Andrade, “Considerações Preliminares sobre a DPLAT”, 
Sergio André Rocha & Heleno Taveira Tôrres (eds.), Direito Tributário Internacional: Homenagem ao 
Professor Alberto Xavier (São Paulo: Quartier Latin, 2016) pp. 141-143. Also see: Ricardo Lodi Ribeiro, 
“O Plano BEPS – Ação 12 e a Introdução das Mandatory Disclosing Rules no Brasil”, Sergio André 
Rocha & Heleno Taveira Tôrres (eds.), Direito Tributário Internacional: Homenagem ao Professor 
Alberto Xavier (São Paulo: Quartier Latin, 2016) pp. 740-745.

616 OECD, Mandatory Disclosure Rules (Paris: OECD, 2015) p. 56.
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Therefore, the OECD’s assumption is that the taxpayer’s disclosure of the 
transaction does not imply that it is a type of aggressive tax planning. On the 
other hand, non-compliance does not mean either that the taxpayer is engaged 
in an aggressive tax planning scheme. 

The wording of Brazil’s rule goes in a different direction.617 Indeed, 
according to Article 12 of Provisional Measure No. 685, the consequence of 
non-compliance (as in the case of non-disclosure of a transaction) would be 
characterized as tax fraud – which is subject to a 150% fine.

The rule was not very clear about situations where full disclosure is 
required. Hence, it does not seem adequate to characterize all situations where 
the taxpayer failed to report a transaction or a structure as a form of tax fraud. 

After months of debate, Brazil’s House of Representatives rejected the 
mandatory disclosure rules in Provisional Measure No. 685, and they are no 
longer in force. Nevertheless, it is unlikely that the country’s tax authorities will 
abandon trying to implement BEPS Action 12 in Brazil. 

Therefore, regarding this Action, we can conclude the following:

•	 There is no apparent contradiction between the purpose of Action 12 
and Brazil’s international tax policy. 

•	 Currently, there is no public information regarding any Brazilian initiative 
related to changes in its legislation from the BEPS Project’s Action 12.

617 See: Fernando Daniel de Moura Fonseca, “O Brasil Face ao Plano de Ação n° 12 do BEPS”, Marcus 
Lívio Gomes & Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de 
Janeiro: Lumen Juris, 2016) v. IV, p. 50.
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4.2.11. Action 13: Transfer Pricing Documentation and 
Country-by-Country Reporting

Action 13 is central to the objectives of the BEPS Project. Indeed, Country-
by-Country Reporting (“CbC”) will allow countries to have enough information 
to map where profits, functions, and tax burden are. It is an ultimate tool of 
transparency, and as such will provide countries with instruments to ascertain 
if they are collecting a fair share of tax.618 According to Yariv Brauner, “The 
major innovation of this report, and the whole BEPS project to date, is the 
requirement to file a CbC report.”619

The BEPS Report on Action 13 presents what it calls a “three-tiered 
standardized approach”, which includes a “master file”, a “local file”, and finally 
“Country-by-Country Reporting”.

“First, the guidance on transfer pricing documentation requires 
multinational enterprises (MNEs) to provide tax administrations with 
high-level information regarding their global business operations and 
transfer pricing policies in a “master file” that is to be available to all 
relevant tax administrations. 

“Second, it requires that detailed transactional transfer pricing 
documentation be provided in a “local file” specific to each country, 
identifying material related party transactions, the amounts involved in 
those transactions, and the company’s analysis of the transfer pricing 
determinations they have made with regard to those transactions. 

“Third, large MNEs are required to file a Country-by-Country Report 
that will provide annually and for each tax jurisdiction in which they do 
business the amount of revenue, profit before income tax and income 

618 According to Yariv Brauner, “This is a very promising action by the OECD. It directly deals with the 
problem of divergence of transfer pricing reporting requirements in different countries that obscured 
the true tax positions of taxpayers and resulted in significant and unnecessary compliance costs to 
them. The standardization permits an honest collaborative effort by tax authorities to apportion tax 
jurisdictions among them based on an agreed-upon baseline rather than the competition that generates 
inefficient incentives for both taxpayers and tax authorities to obscure information.” See: Yariv Brauner, 
“What the BEPS?” (2014) 16 (2) Florida Tax Review, p. 104. Regarding Action 13 of the BEPS Project, 
see: Vinicius Bentolila & Francisco Lisboa Moreira, “O Plano de Ação 13 do BEPS: Reflexões sobre o 
seu conteúdo e aplicação à realidade brasileira”, Marcus Lívio Gomes & Luís Eduardo Schoueri (eds.), A 
Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. III, pp. 137-157.

619 Yariv Brauner, “Transfer Pricing in BEPS: First Round – Business Interests Win (But, Not in Knock-
Out)” (2015) 43 (1) Intertax, p. 82.
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tax paid and accrued. It also requires MNEs to report their number of 
employees, stated capital, retained earnings and tangible assets in each 
tax jurisdiction. Finally, it requires MNEs to identify each entity within 
the group doing business in a particular tax jurisdiction and to provide 
an indication of the business activities each entity engages in.”620

The local file and the master file will be presented to the local tax 
authorities of the multinational’s jurisdiction, while the CbC Report will be 
provided to the jurisdiction of the ultimate parent of the group.621

The implementation of the transfer pricing documentation standards 
proposed by Action 13 will usually require changes in the domestic legislation 
or the administrative procedures of each jurisdiction.622

The CbC Report will require a framework for the automatic exchange 
of information to be in place. It relies greatly on the Convention on Mutual 
Administrative Assistance in Tax Matters, which is reinforced by the 
Multilateral Competent Authority Agreement on the Exchange of Country-by-
Country Reports – which has already been signed by Brazil.

Annex III to Chapter V of this Report presents a model template for the CbC 
Report. According to this template, the CbC Report will include the following 
information: tax jurisdiction; revenues from unrelated parties, from related 
parties, and total; profit (loss) before income tax; income tax paid – on cash basis; 
income tax accrued – current year; stated capital; accumulated earnings; number 
of employees; tangible assets other than cash and cash equivalents. In addition to 
this information regarding the allocation by tax jurisdiction of income, taxes, and 
business activities, this template also requires a list by tax jurisdiction of all the 
constituent entities of the multinational group.623

620 OECD, Transfer Pricing Documentation and Country-by-Country Reporting (Paris: OECD, 2015) p. 9.

621 OECD, Transfer Pricing Documentation and Country-by-Country Reporting (Paris: OECD, 2015) p. 10.

622 OECD, Transfer Pricing Documentation and Country-by-Country Reporting (Paris: OECD, 2015) pp. 20-21.

623 OECD, Transfer Pricing Documentation and Country-by-Country Reporting (Paris: OECD, 2015) pp. 29-30.
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4.2.11.1. Analysis of Action 13 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

It does not seem that the requirements of Action 13 contradict Brazil’s 
international tax policy. The country has already incorporated into its 
legislation the necessary rules for its implementation – on December 29, 2016 
the Brazil’s Tax Office issued Normative Instruction No. 1,681, which regulated 
the Country-by-Country Declaration. Therefore, it is likely that Brazil will have 
its first CbC Report filed by December 31, 2017, as stated in the Report.624

Therefore, regarding this Action, the following can be concluded.

•	 There is no apparent contradiction between the purpose of Action 13 
and Brazil’s international tax policy. 

•	 The country has already implemented all the legislative framework 
that is necessary for adhering to the recommendations set forth in this 
Action.

4.2.12. Action 14: Making Dispute Resolution 
Mechanisms More Effective

This is one of the most challenging BEPS Actions from a Brazilian 
perspective because Brazil has no tradition regarding the implementation of 
Mutual Agreement Procedures (MAPs).625

In fact, the only known case of MAP in Brazil is related to an agreement 
reached by the country with Spain regarding the application of Articles 7, 12, 
14, and 21 of Brazil’s treaties.626

624 OECD, Transfer Pricing Documentation and Country-by-Country Reporting (Paris: OECD, 2015) p. 21.

625 In the same sense, see: Marcus Lívio Gomes, “O Procedimento Amigável nos Tratados para Evitar a 
Dupla Tributação da Renda e o Relatório Final do Plano de Ação 14 do BEPS de 2015”, Ana Paula 
Saunders, Eduardo Santos Gomes, Francisco Lisboa Moreira & Janssen Murayama (eds.), Estudos de 
Tributação Internacional (Rio de Janeiro: Lumen Juris, 2016) p. 421.

626 See Declaratory Interpretative Act No. 27 of 2004. On this subject, see: Leonardo Freitas de Moraes e 
Castro, “Paralell Treaties e a Interpretação dos Acordos para Evitar a Dupla Tributação: A Experiência 
Brasileira em Face dos Artigos 7, 12 e 21 da Convenção Modelo da OCDE”, Alexandre Luiz Moraes 
do Rego Monteiro, et. al. (eds.), Tributação, Comércio e Solução de Controvérsias Internacionais (São 
Paulo: Quartier Latin, 2011) pp. 171-174.
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In a recent study, Alina Miyake presented some relevant information 
regarding Brazil’s experience with friendly procedures obtained by request from 
the Coordination General of International Relations (“CORIN”) of Brazil’s 
Tax Office, which was obtained through the Access to Information Bill (Law 
No. 12,527 of 2011). The study is quite long, so an excerpt is presented below.

“Brazil has no public policy on Mutual Agreement Procedures.627 All 32 
existing tax treaties contain some article dealing with friendly procedures 
(Articles 25 or 26), with heterogeneous wordings such as separate timing 
for submission of friendly procedures (two or three years or the term of 
domestic law). However, in general, the agreements concluded by Brazil 
include paragraphs 1 to 4 of Article 25 of the OECD Model Convention.

“In search of some specific guidance regarding the procedure adopted by 
the Brazilian competent authority, a request was made to the General 
Coordination of International Affairs (CORIN) of Brazil’s Tax Office, on 
the grounds of Access to Information Bill (Law No. 12,527 of November 18, 
2011, regulated by Decree No. 7,724 of May 16, 2012), to obtain the following 
information: (i) number of friendly procedures that Brazil is a party to; (Ii) 
the status of the Mutual Agreement Procedures to which Brazil is a party; 
(Iii) the procedure rules; (iv) the disclosure of the files’ contents, even with 
the name of the other party (taxpayer or State) concealed; (v) should the 
information in item (iv) be impossible to be presented, the description of 
which treaty provisions are discussed in the procedures and/or a brief report 
of the controversy involved in each procedure.

“In response to the request, CORIN (2015 and 2016) reported that, in 
the last five years, Brazil has been party to fifteen Mutual Agreement 
Procedures, out of which fifteen are in progress, awaiting positions or 
clarifications of the tax authorities’ respective competent technical 
areas involved, while seven were closed. It was informed that Mutual 
Agreement Procedures follow the provisions of Articles 25 or 26 of the 
double taxation agreements, in the absence of an internal normative 
act to regulate this procedure. It was clarified that the request must 
be submitted by the interested party to the Brazil’s Tax Office unit to 
which it is subject and then the unit will forward the request to CORIN 
for its assessment. It has also been reported that the Attorney General’s 
Office does not interfere with the solution of the friendly procedure.

“In addition, access to the cases’ full records was denied under the 
justification of fiscal confidentiality protecting such procedures. Faced 
with this impossibility, CORIN merely informed that the bilateral 

627 This wording precedes the enactment of Normative Instruction No. 1,669 of 2016.
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Mutual Agreement Procedures to which Brazil is a party discuss matters 
related to articles 2 (taxes covered), 7 (business profits), 8 (shipping, 
inland waterways transport and air transport), 9 (associated enterprises), 
12 (royalties), 14 (independent professional services), 18 (pensions) and 
21 (other income) of the OECD Model Convention.”628

The focus of Action 14 is to strengthen dispute resolution mechanisms 
based on a minimum standard following what the report refers to as three 
general objectives.

•	 First objective: “Countries should ensure that treaty obligations related 
to the mutual agreement procedure are fully implemented in good faith 
and that MAP cases are resolved in a timely manner.”

•	 Second objective: “Countries should ensure that administrative 
processes promote the prevention and timely resolution of treaty-
related disputes”.

•	 Third objective: “Countries should ensure that taxpayers who meet 
the requirements of paragraph 1 of Article 25 can access the mutual 
agreement procedure.”629

With respect to the first objective, it is recommended that countries adopt 
Article 25 paragraphs 1 through 3 of the OECD Model in their tax treaties. 
Moreover, it is required that countries provide access to MAP in transfer pricing 
cases. It is also recommended that countries allow access to MAP in situations 
where the application of an anti-abuse rule – domestic or conventional – is in 
play. According to the report, countries should commit to resolve MAP cases 
in a timely manner – within an average of twenty-four months.630

This first objective is also concerned with MAP administrative-related aspects. 
It recommends that countries’ designated authorities enhance their relationships 

628 Alina Miyake, “Os mecanismos de soluções de controvérsias em Direito Tributário Internacional: 
uma análise do cenário brasileiro”, Marcus Lívia Gomes & Luís Eduardo Schoueri (eds.), A Tributação 
Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen Juris, 2016) v. III, pp. 227-228.

629 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) p. 12.

630 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) pp. 13-15.



272

Sergio André Rocha

through the Forum on Tax Administration. It requires countries to provide timely 
reporting of MAP statistics and allow peer review of their practices.631

Finally, the first objective incentivizes countries to “provide transparency 
with respect to their positions on MAP arbitration”.632

There is a clear misalignment between these recommendations and 
Brazil’s lack of practice regarding MAPs. For instance, given the country’s 
unique transfer pricing policy, it seems unlikely that Brazil will introduce any 
Advance Pricing Agreements. The complete lack of history with MAPs in 
Brazil makes it difficult to imagine that the country will follow the OECD’s 
recommendations in this area. 

Regarding the second objective, the report suggests that countries should 
publish rules, guidelines, and procedures that taxpayers can use to access and use 
MAPs. These rules, as well as other information about MAP – such as competent 
authority contact details, links to the guidelines, etc. – must be published.633

With respect to the country’s tax office personnel, the OECD recommends 
that the staff “in charge of MAP processes have the authority to resolve MAP 
cases in accordance with the terms of the applicable tax treaty”. Moreover, in 
accordance with the report, “Countries should not use performance indicators 
for their competent authority functions and staff in charge of MAP process based 
on the amount of sustained audit adjustments or maintaining tax revenue.” 
Countries should allocate adequate resources to the MAP function and also 
clarify in their guidelines that audit settlements between tax authorities and 
taxpayers do not preclude access to MAP.634

The protection of taxpayers’ right to MAP is the focus of the third 
objective of this report. To secure the transparency of MAP requests, the 
report recommends that “Competent authorities should be made aware of a 

631 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) p. 16.

632 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) p. 17.

633 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) p. 18.

634 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) pp. 18-19.
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MAP request being submitted, and they should be able to give their views on 
whether the request is accepted or rejected.”635 The OECD also suggests some 
content that should be included in the country’s guidelines, such as “specific 
information and documentation that a taxpayer is required to submit with a 
request for MAP assistance”. Finally, the report indicates that countries should 
include in its treaties the last part of Article 25(2), according to which “Any 
agreement reached shall be implemented notwithstanding any time limits in 
the domestic law of the Contracting states.” The report’s concern is to avoid 
domestic time limits that preclude the implementation of the MAP decision.

One of the main aspects of Action 14 is the use of arbitration as a form 
of dispute settlement.636 In Luiz Eduardo Schoueri’s view, this would be “an 
instrument for the treaty’s effectiveness in its jurisdiction-defining mission. The 
jurisdiction is defined by the treaty itself and it serves to achieve its purpose.”637 
Since 2008, the OECD has included a mandatory arbitration rule in its Model 
Convention.638 According to the Final BEPS Report of Action 14:

“The business community and a number of countries consider that 
mandatory binding arbitration is the best way of ensuring that tax 
treaty disputes are effectively resolved through MAP. Whilst there is 
no consensus among all OECD and G20 countries on the adoption of 
arbitration as a mechanism to ensure the resolution of MAP cases, a 
group of countries has committed to adopt and implement mandatory 

635 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) p. 22.

636 On arbitration in international tax law, see: Igor Mauler Santiago, Direito Tributário Internacional: Métodos 
de Solução dos Conflitos (São Paulo: Quartier Latin, 2006) pp. 136-154; Fernando Serrano Antón, La 
Resolución de Conflictos en el Derecho Internacional Tributario: Procedimiento Amistoso y Arbitraje (Navarra: 
Civitas, 2010) pp. 293-454; Eleonora Lozano Rodriguez, Arbitraje Internacional en Materia Tributaria 
(Bogotá: Universidad de los Andes, 2009); Alexandre Luiz Moraes do Rêgo Monteiro, Direito Tributário 
Internacional: A Arbitragem nos Acordos de Bitributação Celebrados pelo Brasil (São Paulo: Quartier Latin, 
2016) pp. 139-391; Daniel Dix, Os Conflitos Tributários Internacionais e sua Possível Solução pela Via Arbitral 
(São Paulo: Quartier Latin, 2014) pp. 233-262; Luís Eduardo Schoueri, “Arbitragem no Direito Tributário 
Internacional” (2009) 23 Revista Direito Tributário Atual, pp. 302-320.

637 Luís Eduardo Schoueri, “Arbitragem no Direito Tributário Internacional” (2009) 23 Revista Direito 
Tributário Atual, p. 320. For a more recent study, see: Luis Eduardo Schoueri, “Arbitration and 
Constitutional Issues”, Michael Lang & Jeffrey Owens (eds.), International Arbitration in Tax Matters 
(Amsterdam: IBFD, 2015) pp. 187-208.

638 Sergio André Rocha, Interpretação dos Tratados Para Evitara Bitributação da Renda, 2nd. Ed. (São 
Paulo: Quartier Latin, 2013) pp. 282-290.
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binding arbitration as a way to resolve disputes that otherwise prevent 
the resolution of cases through the mutual agreement procedure. The 
countries that have expressed interest in doing so include Australia, 
Austria, Belgium, Canada, France, Germany, Ireland, Italy, Japan, 
Luxembourg, the Netherlands, New Zealand, Norway, Poland, Slovenia, 
Spain, Sweden, Switzerland, the United Kingdom and the United 
States; this represents a major step forward as together these countries 
are involved in more than 90 percent of outstanding MAP cases at the 
end of 2013, as reported to the OECD.”639

Part V of the Multilateral Convention addresses dispute resolution. 
Article 16 brought changes to the rules on friendly procedure. In turn, Article 
17 deals with the corresponding adjustments. Part VI (Articles 18 to 26) of the 
Convention regards mandatory binding arbitration. Therefore, Brazil’s decision 
regarding whether or not to adhere to the Multilateral Convention in this 
situation will be relevant.

4.2.12.1. Analysis of Action 14 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

As previously discussed, this is one of the actions Brazil has committed to 
implement – even if the country has no tradition with MAPs. And, in fact, the 
country did it with the enactment of Normative Instruction No. 1,669 of 2016, 
which regulated Mutual Agreement Procedures in Brazil.

It is true that the aforementioned Normative Instruction did not cover all 
the recommendations of the BEPS Project Action 14 Report. However, at least 
after the enactment of Normative Instruction No. 1,669 of 2016, there is a detailed 
procedure to be followed for the initiation and settlement of a friendly procedure.

As highlighted above, one of the main – and most delicate – aspects of the 
Action 14 Report is the relevance attributed to arbitration as a dispute resolution 
mechanism with respect to the application of international tax treaties. 

639 OECD, Making Dispute Resolution Mechanisms More Effective, Action 14 2015 Final Report (Paris: 
OECD, 2015) p. 41.
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Although Brazil has no arbitration rule in any of its treaties, there are 
scholars such as Jan Curschmann who state that the BEPS Project could change 
this scenario from the BEPS Project. In his words: 

“Although Brazil is not an OECD member country, it is part of the G20 
countries which, in Action 14’s Final Report, committed themselves to a 
minimum standard in conciliation procedures. This is one of the reasons 
why Brazil – if not in the short term, at least in the medium term – can 
be expected to align with the position of the 20 states which, in Action 
14’s Final Report, expressed their support to receive arbitration in the 
multilateral treaty being planned. [...]”640

In another study, regarding arbitration, this research’s author states the 
following.

“If friendly settlement for the dispute is not reached, it is possible that the 
parties seek the solution of the dispute by a third party, by arbitration. 
Considering Brazil’s position as a developing country, we are of the 
opinion that it would be more appropriate to choose the arbitrators 
in each case, thus avoiding the submission of the controversy to any 
arbitration panel previously constituted.”641

Taking into account the considerations presented in Chapter 1 of this 
study, using international arbitration as a dispute settlement instrument might 
represent a great risk for Brazil.

In fact, it has been demonstrated that the country has its own international 
tax policy, which deviates from the so-called “International Tax Regime”, 
and it has been successfully implemented in its conventions. In this context, 
taking a step forward in relation to the aforementioned study, it seems that the 
use of arbitration for the settlement of disputes regarding the application of 

640 Jan Curschmann, “Resolução de conflitos no direito tributário internacional: o procedimento arbitrai 
conforme o Art. 25, parágrafo 5, da Convenção Modelo da OCDE para tratados bilaterais contra a 
bitributação à luz da Ação 14, do BEPS”, Luís Eduardo Schoueri & João Francisco Bianco (eds.), Estudos de 
Direito Tributário em Homenagem ao Professor Gerd Willi Rothmann (São Paulo: Quartier Latin, 2016) p. 97.

641 Sergio André Rocha, Interpretação dos Tratados Para Evitar a Bitributação da Renda, 2nd. Ed. (São Paulo: 
Quartier Latin, 2013) p. 302. See, also: Sergio André Rocha, “Soluções de Divergências Hermenêuticas 
nos Tratados Internacionais Tributários” (2008) 10 Revista de Direito Tributário Internacional, p. 212.
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international tax treaties concluded by Brazil may have the effect of derogating 
part of the Brazilian treaty policy by interpretation/application.642

The paradigm has long been overcome that the interpretation/application 
of normative provisions – domestic or international – occurs in an exclusively 
declaratory way. It is known that the interpretation/application inevitably has a 
creative bias,643 as pointed out by Humberto Ávila.

“It is precisely for this reason that I have been supporting, even in the 
analysis previously formulated, that the interpretative activity involves 
the description (recognition, verification, declaration or assertion of 
meanings), the decision (choice of a meaning among the various possible 
by a provision),and the creation of meanings (attribution of meaning 
beyond literal provisions, attribution of meaning from literal provisions, 
by deductive or inductive argumentation, the use of legal theories 
that condition interpretation, introduction of implicit rules upon the 
implementation of principles or introduction of exceptions to general 
rules. All this through the indication of interpretative techniques, 
arguments and prevalence criteria among them. [...]”644

Luís Roberto Barroso, who commented on the interpretation of the 
constitutional text, has the same position on this subject.

“The modern constitutional interpretation differs from the traditional 
one because of some factors: the norm, as a purely abstract statement, 
no longer enjoys primacy; the problem, the topical issue to be solved, 
begins to provide elements for its solution; the interpreter’s role ceases 
to be purely the application of the preexisting norm and now starts 
to include a portion of the creation of the specific case law. And, as a 
reasoning and decision technique, ponderation begins to coexist with 
subsumption. In order for their choices to be legitimate, the interpreter 

642 On developing country restrictions on arbitration as an instrument for settling disputes in the 
field of international taxation, see: Jasmin Kollmann & Latira Turcan, “Overview of the Existing 
Mechanisms to Resolve Disputes and Their Challenges”, Michael Lang & Jeffrey Owens (eds.), 
International Arbitration in Tax Matters (Amsterdam: IBFD, 2015) pp. 45-47; Michael Lennard, 
“International Tax Arbitration and Developing Countries”, Michael Lang & Jeffrey Owens (eds.), 
International Arbitration in Tax Matters (Amsterdam: IBFD, 2015) pp. 439-464.

643 See: Sergio André Rocha, “Evolução Histórica da Teoria Hermenêutica: Do Formalismo do Século XVIII 
ao Pós-Positivismo”, André Elali, Hugo de Brito Machado Segundo & Terence Trennepohl (eds.), Direito 
Tributário: Homenagem a Hugo de Brito Machado (São Paulo: Quartier Latin, 2011) pp. 211-212.

644 Humberto Ávila, “Ciência do Direito Tributário e Discussão Crítica. Revista Direito Tributário 
Atual” (2014) 32 Revista Direito Tributário Atual, pp. 176-177.
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must use the elements of the argumentation theory, so as to convince 
the recipients of their work that they have produced the constitutionally 
adequate solution to the question submitted to them. [...]”645

So, (i) if Brazil’s treaty policy does not follow the pillars of the so-called 
“International Tax Regime”, (ii) if said policy is particularly distinguished by 
the greater attraction of taxing rights to the source country, and (iii) if the 
interpretation/application activity of the treaties has a clearly creative function, 
then it would be dangerous for the country to hand over the dispute settlement 
regarding the interpretation/application of its conventions to arbitrators, who 
could, in a few decisions, totally reshape of Brazilian international tax policy.646

It is also important to point out that the Multilateral Convention presents 
(in its Article 17) rules on corresponding adjustments, which, as discussed, are 
not part of Brazil’s treaty policy. Therefore, since it is the interest of the country 
to maintain its position in this area, it should not adhere to Article 17.

Therefore, regarding this BEPS Action, the following can be concluded.

•	 There is no apparent contradiction between the purpose of Action 14 
and Brazil’s international tax policy. However, it can be argued that the 
country should not adopt arbitration as a mechanism for settling disputes 
related to the interpretation/application of international tax treaties.

•	 Brazil has fulfilled – at least partially – its commitment to implement Project 
BEPS’s Action 14 by issuing Normative Instruction No. 1,669 of 2016.

•	 Action 14’s objective has been regulated in Articles 18 to 26 of the 
Multilateral Convention. Except for the rules on arbitration, there 

645 Luís Roberto Barroso, “Colisão Entre Liberdade de Expressão e Direitos da Personalidade, Critérios de Ponderação. 
Interpretação Constitucional Adequada do Código Civil e da Lei da Imprensa”, Manoel Messias Peixinho, Isabella 
Franco Guerra & Firly Nascimento Filho (eds.), Os Princípios da Constituição de 1988, 2nd. Ed. (Rio de Janeiro: 
Lumen Juris, 2006) pp. 258-259. From the same authtor, see: Luís Roberto Barroso, Interpretação e Aplicação da 
Constituição, 7th Ed. (São Paulo: Saraiva, 2014) pp. 366-387.

646 As pointed out by Zvi D. Altman, “Compulsory and binding arbitration inherently involves a substantial 
sovereignty and flexibility loss for governments and tax administrations in determining tax policy and 
administrating their tax base. Moreover, in a striking contrast to the MAP, arbitration does little to 
promote information sharing and the prevention of fiscal evasion. On the contrary, the adversarial 
nature of the process may even damage the existing trust and the relationship between the competent 
authorities.” Zvi D. Altman, Dispute Resolution Under Tax Treaties (Amsterdam: IBFD, 2005) p. 350.
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does not seem to be any contradictions between the provisions of this 
treaty and Brazil’s international tax policy.

•	 Currently, there is no public information regarding any Brazilian 
initiative related to changes in its legislation for the adoption of 
arbitration as a dispute settlement mechanism, as recommended by 
this BEPS Project Action.

4.2.13. Action 15: Developing a Multilateral 
Instrument to Modify Bilateral Tax Treaties

At the beginning of this study it was pointed out how problems that arise 
in the context of risk society are hardly solved by unilateral or bilateral measures. 
Therefore, it comes as no surprise that Project BEPS’ last action is dedicated to 
the development of a multilateral instrument to modify bilateral treaties.647

The assumption of Action 15 – that bilateral treaties have not been 
created to counteract BEPS – seems to be entirely accurate. Quite the opposite, 
it is not unusual that the use of tax treaties will be the source of aggressive 
tax planning.648 Relying on the renegotiation of thousands of bilateral treaties 
and expecting a somewhat uniform result of such renegotiation is the same as 
allowing the project to fail.649

According to the Action 15 Report, the following measures are multilateral 
in nature:

•	 Multilateral MAP

•	 Addressing dual-residence structures

•	 Addressing transparent entities in the context of hybrid mismatch 
arrangements

647 Caio Takano, “Ação 15 do Projeto BEPS e os Desafios do Multilateralismo”, Marcus Lívio Gomes & 
Luís Eduardo Schoueri (eds.), A Tributação Internacional na Era Pós-BEPS (Rio de Janeiro: Lumen 
Juris, 2016) v. II, p. 275.

648 OECD, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties (Paris: OECD, 2015) p. 15.

649 See: Nathalie Bravo, “The Proposal for a Multilateral Tax lnstrument for Updating Tax Treaties”, 
Michael Lang, et. al. (eds.), Base Erosion and Profit Shifting (BEPS): The Proposal to Revise the OECD 
Model Convention (Wien: Linde, 2016) pp. 328-329.
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•	 Addressing “triangular” cases involving PEs in third states

•	 Addressing treaty abuse.650

This Report gave little clue about how a multilateral instrument would 
actually look like. It recommends convening an international conference to 
develop such a multilateral instrument.651

A very intriguing issue related to implementing a multilateral instrument 
is the relationship between such an instrument and existing bilateral treaties. 
As pointed out by César Garcia Novoa, conflicts between bilateral treaties and 
a multilateral convention cannot be solved by the usual methods for overcoming 
normative conflicts – hierarchy, chronology, and specialty.652 Therefore, this 
topic will have to be resolved in the multilateral instrument itself. 

The OECD is working under the assumption that the multilateral 
convention, being lex posterior, will automatically change the network of 
bilateral treaties.653 However, such discipline would only apply if all parties to 
the bilateral treaties are signatories to the multilateral convention.654 Moreover, 
this is clearly an interpretative area.655 Hence, conflicts are likely to emerge.

Finally, assuming that countries reach consensus about the contents of this 
multilateral instrument, it will be interesting to see how it will be applied in practice 

650 OECD, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties (Paris: OECD, 2015) pp. 24-25.

651 OECD, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties (Paris: OECD, 2015) p. 27.

652 César García Novoa, “La Influencia de las BEPS en el Poder Tributario Internacional”, ILADT, 
Memorias de las XXVII Jornadas Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 504.

653 According to the Report: “18. In the silence of the multilateral treaty, the applicable customary rule, 
codified in Article 30(3) of the VCLT,4 is that when two rules apply to the same matter, the later 
in time prevails (lex posterior derogat legi priori). Accordingly, earlier (i.e., previously concluded) 
bilateral treaties would continue to apply only to the extent that their provisions are compatible with 
those of the later multilateral treaty.

 “19. However, in order to preserve clarity and transparency, it would be important to explicitly define 
the relationship between the multilateral instrument and the existing network of bilateral treaties. This 
can be done through the inclusion of compatibility clauses in the multilateral instrument.” See: OECD, 
Developing a Multilateral Instrument to Modify Bilateral Tax Treaties (Paris: OECD, 2015) pp. 31-32.

654 Luís Eduardo Schoueri & Ricardo André Galendi Júnior, “Interpretative and Policy Challenges 
Following the OECD Multilateral Instrument (2016) from a Brazilian Perspective” (2017) 71 (6) 
Bulletin for International Taxation, online edition.

655 See: Álvaro Juan Ledesma, “La Vertebración de un Acuerdo Multilateral en la Vigente Red de Convenios: 
¿Un Nuevo Frente de Conflictos Interpretativos en la Fiscalidad Internacional?”, ILADT, Memorias de las 
XXVII Jornadas Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 1008.
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and the level of controversy it will generate. Indeed, as noted by Álvaro de Juan 
Ledesma, unless countries can establish very clear criteria in the convention, it might 
lead to never-ending disputes and discrepancies in countries’ interpretations.656

As already mentioned, the Multilateral Convention was issued in November of 
2016. Previous Sections of this study discussed the BEPS Project Actions that would 
be impacted by this treaty. According to its Article 1, all “Covered Tax Agreements” 
will be modified by the Multilateral Convention. According to Article 2(1) “a”:

“a) the term “Covered Tax Agreement” means an agreement for the 
avoidance of double taxation with respect to taxes on income (whether 
or not other taxes are also covered):

“i) that is in force between two or more: 

“A) Parties; and/or 

“B) jurisdictions or territories which are parties to an agreement described 
above and for whose international relations a Party is responsible; and 

“ii) with respect to which each such Party has made a notification to the 
Depositary listing the agreement as well as any amending or accompanying 
instruments thereto (identified by title, names of the parties, date of 
signature, and, if applicable at the time of the notification, date of entry into 
force) as an agreement which it wishes to be covered by this Convention.”

We see that the mechanism adopted by the Multilateral Convention dealt 
with the amendment of bilateral treaties by the former, provided that both 
parties to the bilateral treaty are also signatories to the Multilateral Convention 
and have listed such a bilateral treaty as a “Covered Tax Treaty”.

Other relevant characteristics of the Multilateral Convention, as observed by 
Ramon Tomazela Santos, were: the provision of alternative clauses (see, for example, 
Article 13) and the possibility of reservation to several provisions (opting-in opting-
out mechanisms),657 which are listed in Article 28 of the Multilateral Convention.

656 Álvaro Juan Ledesma, La Vertebración de un Acuerdo Multilateral en la Vigente Red de Convenios: 
¿Un Nuevo Frente de Conflictos Interpretativos en la Fiscalidad Internacional?, ILADT, Memorias de 
las XXVII Jornadas Latinoamericanas de Derecho Tributario (ILADT: México, 2015) p. 1006.

657 Ramon Tomazela Santos, Brazil’s Approach Towards the BEPS Multilateral Convention. Available at: 
http://kluwertaxblog.com/2016/12/22/brazils-approach-towards-the-beps-multilateral-convention/. 
Accessed on December 31, 2016.
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4.2.13.1. Analysis of Action 15 of the BEPS Project from 
the Brazilian International Tax Policy Perspective

There is no official indication regarding Brazil’s position on the 
Multilateral Convention. As was seen throughout this Chapter, considering the 
BEPS Project Actions, the themes included in this treaty were as follows: (a) 
hybrid mismatches (Part II); (b) abuse of conventions (Part III); (c) dismissing 
permanent establishment status (Part IV); (d) improvements in dispute 
resolution (Part V); and (e) arbitration (Part VI).

With regard to hybrid mismatch rules (Action 2), there does not seem 
to be a contradiction between Brazil’s international tax policy and the rules 
set forth in the Multilateral Convention. In turn, regarding the provisions on 
abuse of conventions (Action 6), as discussed, first it is necessary to define 
how the country positions itself in relation to the use of treaty shopping as an 
instrument for attracting foreign investments.658 This study’s position is that 
Brazil does not see treaty shopping as an element of tax policy and, thus, it 
would have no problem with this section of the treaty. Regarding the rules on 
permanent establishments (Action 7), as has been mentioned more than once, 
this is not an area of   concern for Brazil’s international tax policy. This is why 
it is argued that adherence to Part IV of the Multilateral Convention would be 
problematic. Considering the dispute settlement rules as a whole (Parts V and 
VI), this research contends that Article 17, which deals with the corresponding 
adjustments and, particularly, the rules of Part VI on arbitration, should be 
rejected, given Brazil’s international tax policy.

658 Luís Eduardo Schoueri & Ricardo André Galendi Júnior, “Interpretative and Policy Challenges 
Following the OECD Multilateral Instrument (2016) from a Brazilian Perspective” (2017) 71 (6) 
Bulletin for International Taxation, online edition.
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4.3. Conclusion of this Chapter

The main purpose of this chapter was to speculate about the potential 
impacts of the BEPS Project on Brazil’s international tax policy. João Marcus de 
Melo Rigoni, after analyzing the chances for Brazil to adhere to BEPS Project’s 
outcomes, concludes that concludes that “The likelihood of Brazil actively 
joining the project is low.”659

This assessment seems generally correct – if it is interpreted as a statement 
that it is unlikely that Brazil will actively pursue the implementation of some 
of the more central BEPS’ recommendations based on its own tax interests. 
Notwithstanding this, the country’s approach to each BEPS Action will 
probably be different and, as discussed extensively, such recommendations do 
not significantly diverge from Brazil’s international tax policy.

Much of Brazil’s involvement in the BEPS Project will depend on the 
level of pressure exerted by the OECD on developing countries to adhere to 
its recommendations. This so-called “battle” will mostly take place upon the 
conclusion – or not – of the Multilateral Convention and the reservations 
presented by each country.

Given the work on transparency, for example, little room was left for non-
aligned countries. We have seen that since 2016 the “inclusive framework” has 
been implemented, which repeats the successful experience with tax transparency. 
Some of the BEPS Actions are essentially multilateral. Therefore, unless there is 
adherence by a significant number of countries, the entire Project might fail.

On the other hand, it is worth pointing out that some of the Projects’ Actions 
are essentially domestic. That is the case with Actions 3, 4, 5, and 12. In these 
cases, it can be assumed that Brazil’s domestic regulations are already aligned with 
the BEPS’ Project in the areas of “CFC rules” and restrictions to the deductibility 
of interest. In such cases, the main function of the OECD recommendations will 
be to guide countries that wish to implement them for the first time to or reform 
their own domestic regulations. In terms of mandatory disclosure rules, it is very 
likely that Brazil will seek to implement these rules in a near future.

659 João Marcus de Melo Rigoni, “A Brazilian View on Base Erosion and Profit Shifting: An Alternative 
Path” (2014) 42 (11) Intertax, p. 740.
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A few of the BEPS Project’s Reports fell short in making more concrete 
recommendations. That is the case of Actions 1 and 7, surprisingly enough (or not) 
the actions that have the greatest potential for shifting tax revenues from developed 
countries to developing ones. It is likely that Brazil will pursue some form of taxation 
of international companies with a digital presence in Brazil, regardless of whatever 
recommendation might come from the OECD in the future. 

Transfer pricing Actions – 8 through 10 – will probably have little impact 
in Brazil,660 since they are based on criteria that are not considered in Brazil’s 
domestic rules – which the country has formally stated are not going to change.661

There are also the mostly administrative and data gathering actions, 
which is the case with Actions 11, 13, and 14. These are actions that require 
adherence – and, so far, Brazil is beginning to adhere.662

In addition to these administrative measures, Actions 2, 5, 6, and 15 also 
require some level of multilateralism. Indeed, even though it is possible pass 
legislation to counteract the use of hybrids, it is evident that more thorough control 
over such transactions and entities will require a more coordinated approach.

Actions 2 and 6 come hand in hand with Action 15. According to the 
position supported above, the adoption of the Multilateral Convention’s rules 
dealing with hybrid mismatches would not be contrary to Brazil’s international 

660 See: Marcos Aurélio Pereira Valadão, “Transfer Pricing in Brazil and Actions 8, 9, 10 and 13 of the OECD 
Base Erosion and Profit Shifting Initiative” (2016) 70 (5) Bulletin for International Taxation, p. 308.

661 According to Anuschka J. Bakker: “Another issue concerns whether all OECD member countries will 
implement the BEPS deliverables to the same – or at least somehow similar – extent. If not, the risk is 
that countries will do some cherry picking, which will likely result in multiple instances of international 
double taxation.” Anuschka J. Bakker, “Transfer Pricing from the Perspective of Substance and 
Transparency: Is the OCDE on the Right Track?”, Madalina Cotrut (ed.), International Tax Structures in 
the BEPS Era: An Analysis of Anti-Abuse Measures (Amsterdam: IBFD, 2015) p. 100.

662 As pointed out, the Convention on Mutual Administrative Assistance in Tax Matters is already in 
force in Brazil (Decree No. 8,842 of 2016), and the Multilateral Competent Authority Agreement on 
Automatic Exchange of Financial Account Information (CRSMCAA), and the Competent Authority 
Agreement on the Exchange of Country-to-Country Reports (CbCMCAA) have both already been 
signed. In addition, Normative Instruction No. 1,680 of 2016 (on the identification of financial accounts 
in accordance with the Common Reporting Standard - CRS), Normative Instruction No. 1,681 of 
2016 (on the obligation to provide information in the Country-by-Country Report), and Normative 
Instruction No. 1,669 of 2016 (on friendly procedure in the scope of international conventions and 
agreements to avoid double taxation of income which Brazil is signatory) have all already been enacted.
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tax policy, and the same applies to Action 6, in the view of this study. And, the 
country has already begun to implement Action 5.663

4.4. Answers to Research Questions

The research questions that were proposed for this Chapter were the following.

•	 Is Brazil committed to the BEPS Project?

•	 Is the country expected to adhere to the results and recommendations 
of the Project?

•	 Are changes expected in Brazil’s international tax policy as a result 
of the BEPS Project?

According to present research, there is evidence that Brazilian tax 
authorities are committed to the BEPS Project and will actively participate in it.

In relation to the Project’s results, formalized mainly in the recommendations 
presented in the Final Reports of Actions 1 to 15, it is likely that Brazil will adhere 
to the relevant part of each Action – considering adhesion as the existence of 
rules that are already sufficiently aligned with the Project’s purposes. The mission 
of adhering to these provisions can be facilitated by the Multilateral Convention, 
which would formalize at once the adoption of Actions 2, 6, 7 and 14 – even if 
Brazil has reservations to them.

With these considerations in mind – and taking into account the third 
research question proposed for this Chapter – it can be concluded from this study 
that there is no substantial contradiction between the OECD/G-20 BEPS Project 
and the Brazilian international tax policy that has been carried out since the 60’s.

There are two potential conflicts: in Actions 8-10 (about transfer pricing) 
and in Action 14 (specifically with regard to arbitration). In addition to these 
two areas, there is a third one, related to the fight against treaty shopping, 
where there are no empirical elements to identify the incompatibility between 
Brazil’s international tax policy and the BEPS Project’s recommendations. This 
study contends that such incompatibility does not exist.

663 See Normative Instruction No. 1,658 of 2016.
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Therefore, as implied by the analyses presented mainly in Chapters 1 and 
2, there is no indication that Brazil will change its international tax policy due 
to the BEPS Project.

Considering the possibility that the country may adopt a large number of 
Project Actions, there does not seem to be tension between Brazil’s international 
tax policy and the OECD/G-20 recommendations. Accordingly, there is no 
indication that there will be significant international pressure for Brazil to 
change important aspects of this policy.
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5. Conclusion and Thesis

The five areas of international taxation that served as the basis for this 
research – Brazilian treaties to avoid double taxation of income, transfer 
pricing, “CFC rules”, tax transparency and exchange of information, and the 
OECD/G-20 – have now been analyzed. It is time to answer the two main 
research questions of this study.

•	 Is Brazil’s international tax policy oriented exclusively or mainly to 
domestic tax standards?

•	 Considering the answer to the first question of this research, does 
Brazil’s international tax policy allow its adaptation to the cooperative 
and multilateral approach that characterizes current international 
tax law?

With respect to the first question, this work considered two hypotheses.

H1: Brazilian international tax policy is mainly oriented to international 
standards.

H2: Brazilian international tax policy is mainly oriented to domestic tax 
standards.

Considering all the areas analyzed, this work contends that the second 
hypothesis (“H2”) proves to be correct. And it can be said that Brazil’s international 
tax policy is mainly guided by domestic tax standards, which are usually distinct 
from the “International Tax Regime”. This hypothesis is clearly confirmed in the 
areas of tax agreements, transfer pricing rules, and “CFC rules”. But it is no less 
true in the areas of tax transparency and the BEPS Project, where there is also a 
strong presence of the domestic factor as a basis for Brazil’s practices. 

Regarding the second question, the following two hypotheses were tested 
in this research.

H1: Brazilian international tax policy allows for Brazil to be inserted 
in the context of the cooperative and multilateral approach that 
characterizes current international tax law.
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H2: Brazilian international tax policy does not allow for, or hinders, 
Brazil’s insertion in the context of the cooperative and multilateral 
approach that characterizes current international tax law.

Despite the conclusion presented above, specifically that the Brazilian 
international tax policy is essentially and primarily oriented to domestic tax standards 
– which deviate from the “International Tax Regime” and the “OECD standard” – 
this research demonstrates that Brazil’s position has not been a significant obstacle to 
the development of international tax law in Brazil, and it is not a blocking element for 
the country’s insertion into the current context of international taxation.

Indeed, on the basis of analyzing the Brazilian treaty policy, it is evident that 
the country distances itself from the “OECD standard” in several provisions of its 
conventions yet has not caused, by itself, opposition from countries that have signed 
treaties with Brazil. In addition, the success of Brazilian policy in this area has been 
able to defend relevant interests for the country by protecting taxation at source and 
inserting tax sparing mechanisms in all treaties signed with developed countries.

Moreover, if, in fact, Brazil’s positions make it impossible to have a convention 
in force with countries such as the United States and the United Kingdom, there 
is no evidence that the absence of such agreements has either caused negative 
commercial effects on the country or reduced direct investment by these countries 
in Brazil. And there is no evidence of a reduction in the trade flow between Brazil 
and Germany due to the termination of the agreement that existed until 2005.

In any case, considering the purpose of this research, there is no indication 
of any effect particularly adverse to Brazil’s position in this area that impedes 
the country’s insertion in the multilateral movements through which the 
International Tax Law currently undergoes.

Perhaps one of the most sensitive areas that conflicts the “International 
Tax Regime” on the one hand, and the “Brazilian International Tax Regime”, 
on the other hand, refers to transfer pricing rules. Nevertheless, the Brazilian 
position of maintaining its model – mentioned in the BEPS Project’s Reports 
8-10 – has occasionally been praised over the course of its work, and it has not 
been censored and cannot be considered an obstacle for the participation of the 
country in the BEPS Project.
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Regarding Brazilian “CFC rules”, it is a domestic area by nature, from the 
viewpoint that the effects of good or bad Brazilian legislation impact the country 
and its residents and have no impact on Brazil’s international tax insertion.

International tax transparency and the exchange of information for 
tax purposes show that, when there is an alignment between the Brazilian 
international tax policy and the “International Tax Regime”, the country has 
no problem with adapting itself to it. Otherwise, in this case, Brazil’s legislative 
and operational maturity is clear, having full facility to adhere to global practices 
without significant effort, just as few developing countries also do.

However, there is nothing more emblematic of the lack of impediments to 
Brazilian participation in the multilateral and cooperative international tax law that 
is currently being designed than the country’s participation in the BEPS Project.

It was presented in Chapter 4 that, except for a few specific cases, it is 
difficult to identify situations of great contradiction between the OECD 
recommendations in the BEPS Project and Brazil’s international tax policy. 
In fact, the country has actively participated in the Project and, so far, has 
been fulfilling all the implementation commitments it has made – even in 
areas where, initially, there is no clear domestic interest in Brazil, such as the 
regulation of Mutual Agreement Procedures.

Hence, the results of this research verify the first hypothesis (“H1”) for 
the second research question – essentially that Brazil’s international tax policy 
allows the country to be inserted into the context of the cooperative and 
multilateral approach that characterizes current international tax law.

Thus, the thesis supported in this study is that, although Brazil adopts tax 
standards in the field of international taxation – which as a rule disregard the 
so-called “International Tax Regime” – the adoption of such standards has not 
generated significant difficulties for the country’s insertion in the movements 
that mark the current international tax law. Thus, we should not expect 
significant changes in Brazil’s international tax policy due to international 
forces such as the BEPS Project.
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Annex 1. Comments from Brazil to the UN’s 
Subcommittee on Base Erosion and Profit 
Shifting Issues for Developing Countries

Comments from Brazil 

Subcommittee on Base Erosion and Profit Shifting Issues 
for Developing Countries 

Developing countries are invited to provide feedback by answering the 
following questions. Feedback (and any questions about the feedback requested) 
should be sent to taxffdoffice@un.org. The deadline for responses is 18 April 2014. 

1. How does base erosion and profit  
shifting affect your country?

Answer: The base erosion and profit shifting practices constitute a serious threat 
to fair competition, and generate negative impact on tax revenues. Such practices are 
generally used by large taxpayers. These practices also cause an increase in the tax 
regressiveness compared to other taxpayers who cannot relocate their profits to low-
tax jurisdictions. Due to this regressiveness, as a consequence, there is an increase on 
the tax burden on other taxpayers’ impact the country’s economic development. 

2. If you are affected by base erosion and profit shifting,  
hat are the most common practices or structures used in 
your country or region, and the responses to them?

Answer: The most common practices adopted in Brazil leading to the 
tax base erosion and profit shifting to low-tax jurisdictions or jurisdictions 
that do not permit access to information regarding the capital stock structure, 
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ownership of assets or rights or to the economic transactions entered into 
between the parties are: (i) fictitious prices in import and export operations 
of goods, services and rights between related companies (transfer pricing); (ii) 
corporate arrangements; (iii) artificial indebtedness between companies of 
the same group to generate undue costs on Brazilian companies in the mutual 
operations; (iv) fictitious transactions with residents in tax havens or under 
privileged tax regimes, as well as with jurisdictions which imposes restrictions 
to exchange relevant information with the Brazilian tax administration; (v) 
artificial transfer of tax residence to avoid the Brazilian tax. 

In order to combat these practices, in general approach, Brazilian law limits 
deduction royalties and establishes withholding taxes on payments related on 
payments related to royalties and services, to avoid double non-taxation. 

Additionally, Brazil has implemented legal provisions such as: (i) transfer 
price controls; (ii) thin capitalization rules; (iii) increased withholding income 
tax rate at source in case of transactions with low-tax jurisdictions or that 
not transparency jurisdictions; (iv) impose additional requirements to allow 
outgoing deductibility in transactions with tax haven or 

under privileged tax regime residences; (v) predictions limits for transfer of 
tax residence of Brazilian taxpayers to country or dependency with tax havens 
or under privileged tax regimes, as well as with jurisdictions which imposes 
restrictions to obtain relevant information to Brazilian tax administration. 

3. When you consider an MNE’s activity  
in your country, how do you judge whether  
the MNE has reported an appropriate amount  
of profit in your jurisdiction?

Answer: MNE’s activity in Brazil has the same treatment as that of 
Brazilian taxpayer. The Brazilian tax administration has risk analysis tools to 
identify taxpayers who do not comply with the tax obligation. Once identified, 
the taxpayers are subjected to tax audit procedures for the tax assessment and 
collection. Additionally, the Brazilian tax administration applies the transfer 
prices rules in transactions between related companies. 
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4. What main obstacles have you encountered  
in assessing whether the appropriate amount  
of profit is reported in your jurisdiction and  
in ensuring that tax is paid on such profit?

Answer: The main obstacle are the lack of effective exchange of tax 
information and of specific rules related to digital economy. 

The Subcommittee have identified a number of actions in the Action 
Plan that impact on taxation in the country where the income is earned (the 
source country), as opposed to taxation in the country in which the MNE 
is headquartered (the residence country), or seek to improve transparency 
between MNEs and revenue authorities as being particularly important to many 
developing countries (while recognising that there will be particular differences 
between such countries). These are: 

•	 Action 4 – Limit base erosion via interest deductions and other 
financial payments 

•	 Action 6 – Prevent Treaty Abuse

•	 Action 8 – Assure that transfer pricing outcomes are in line with 
value creation:

•	 intangibles 

•	 Action 9 – Assure that transfer pricing outcomes are in line with 
value creation: risks and capital

•	 Action 10 – Assure that transfer pricing outcomes are in line with 
value creation with reference to other high risk transactions (in 
particular management fees)

•	 Action 11 – Establish methodologies to collect and analyse data on 
BEPS and the actions to address it 

•	 Action 12 – Require taxpayers to disclose their aggressive tax 
planning arrangements

•	 Action 13 – Re-examine transfer pricing documentation 
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5. Do you agree that these are particularly important 
priorities for developing countries?

Answer: Yes, despite the importance of all actions in the Action Plan. 

6. Which of these OECD’s Action Points do you see as 
being most important for your country, and do you see 
that priority changing over time?

Answer: The most important actions are # 4, 8, 9, 10, 12 and 13. 

7. Are there other Action Points currently in the Action 
Plan but not listed above that you would include as being 
most important for developing countries?

Answer: Yes, there are Actions #1 (Address the tax challenges of the 
digital economy), # 3 (Strengthen CFC rules), #5 (Counter harmful tax 
practices more effectively, taking into account transparency and substance) and 
# 7 (Prevent the artificial avoidance of PE status). 
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8. Having considered the issues outlined in the Action 
Plan and the proposed approaches to addressing them 
(including domestic legislation, bilateral treaties and a 
possible multilateral treaty) do you believe there are other 
approaches to addressing that practices that might be 
more effective at the policy or practical levels instead of, 
or alongside such actions, for your country? 

Answer: Additionally to the issues outlined in the Action Plan, we believe 
that the constant improvement of risk analysis tools to detect abusive practices 
is key to minimize the negative effects on the tax base. 

9. Having considered the issues outlined in the  
Action Plan, are there are other base erosion and  
profit shifting issues in the broad sense that you  
consider may deserve consideration by international 
organisations such as the UN and OECD? 

Answer: Not for now. 

10. Do you want to be kept informed by email  
on the Subcommittee’s work on base erosion and  
profit shifting issues for developing countries and  
related work of the UN Committee of Experts on 
International Cooperation in Tax Matters?

Answer: Yes, please send to the following:

Jorge A. D. Rachid Jorge.Rachid@receita.fazenda.gov.br

Flávio A. G. M. Araújo Flavio.Antonio-araujo@receita.fazenda.gov.br
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Do you have any other comments you wish to  
share with the Subcommittee about base erosion and 
profit shifting, including your experience of obstacles  
to assessing and then addressing the issues, as well  
as lessons learned that may be of wider benefit?

Answer: There are no comments at the moment. 

Additionally, the Secretariat of the Federal Revenue of Brazil (RFB) would 
like to suggest, if possible, the following modifications in Annex – description 
of OECD Action Plan on BEPS: 

I – Comment of Action 3 (page 9): 

 The RFB suggests change: “These rules typically treat certain types of the 
foreign company’s income (generally this is limited to passive income such as 
royalties, interest, dividends)” TO “These rules typically treat certain types of 
the foreign company’s income (usually, but not limited, passive income such as 
royalties, interest, dividends)”. 

At the end of paragraph 5 add: “However, the inclusion of active income 
should be considered if a CFC rule target long-term deferral on all types of income.” 

II – Comment of Action 4 (page 10):

The RFB suggests the addition at the end of last paragraph: “A withholding 
tax on interest payments can be a solution to limit the effects of the base erosion 
via interest deduction” 
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